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Title 3— Presidential Findings of December 31, 1988 

The President United States-Canada Free-Trade Agreement Regarding Certain 

Alaska Crude Oil and Naval Petroleum Reserves Petroleum 


On September 28, 1988, I signed the United States-Canada Free-Trade Agree¬ 
ment Implementation Act of 1988. Section 305 of that Act implements Annex 
902.5 of the United States-Canada Free-Trade Agreement that deals with trade 
in energy goods, including crude oil. Section 305(a) amends section 7(d) of the 
Export Administration Act of 1979, as amended, to permit the export to 
Canada of up to 50,000 barrels per day of crude oil that has been transported 
by pipeline over a right-of-way granted pursuant to Section 203 of the Trans- 
Alaska Pipeline Authorization Act (“TAPS crude oil*’). 

On June 14, 1985, I made a finding that the exports of certain crude oil to 
Canada are in the national interest. Before exports of these 50,000 barrels per 
day of crude oil to Canada can be authorized, 1 must make certain additional 
findings and determinations. I have decided to make the necessary findings 
and determinations under the following statutes: Section 103 of the Energy 
Policy and Conservation Act (42 U.S.C. 6212); Section 28(u) of the Mineral 
Leasing Act, as amended by the Trans-Alaska Pipeline Authorization Act of 
1973 (30 U.S.C. 185(u)); Section 28 of the Outer Continental Shelf Lands Act (43 
U.S.C. 1354); and 10 U.S.C. 7430(e). 

To further implement Chapter Nine of the Free-Trade Agreement with regard 
to trade in energy goods, and as indicated in Chapter Nine of the Statement of 
Administrative Action that I transmitted to the Congress with the Free-Trade 
Agreement, I also am making these findings and determinations with regard to 
exports of petroleum (as defined in 10 U.S.C. § 7420(3)) from the Naval 
Petroleum Reserves, where proof is lacking that those exports are not derived 
from or commingled with petroleum from the Naval Petroleum Reserves. 

I hereby find and determine that exports of petroleum under these statutes are 
in the U.S. national interest, and I further find and determine that such U.S. 
petroleum exports to Canada— 

• will not diminish the total quality or quantity of petroleum available to the 
United States; 

• will not increase reliance on imported oil; 

• are in accord with provisions of the Export Administration Act of 1979, as 
amended; and 

• are consistent with the purposes of the Energy Policy and Conservation Act. 

Therefore, effective upon the entry into force of the Free-Trade Agreement for 
the United States, such domestic petroleum may be exported to Canada, 
exports of crude oil to be for consumption or use therein. 
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These findings and determinations shall be published in the Federal Register. 1 
direct the Secretary of Commerce to take all necessary and proper action to 
expeditiously implement this decision. 


THE WHITE HOUSE, 
December 31. 1988. 

|KR Doc. 89-281 
Filed 1-4-89. 9 30 am| 

Billing code 3195-01-M 
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This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
U.S.C. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 

Prrces of new books are listed in the 
first FEDERAL REGISTER issue of each 
week. 


DEPARTMENT OF AGRICULTURE 
Food Safety and Inspection Service 
9CFR Parts 327 and 381 
(Docket No. 88-0231) 

Imported Canadian Product; Provision 
for “Streamlined” Inspection 
Procedures; Exemption From Official 
Mark of Inspection 

agency: Food Safety and Inspection 
Service, USDA. 

action: Interim rule with request for 
comments. 

summary: The Food Safety and 
Inspection Service (FSIS) is amending 
the Federal meat and poultry products 
inspection regulations by providing 
"streamlined” inspection procedures for 
the reinspection of Canadian meat and 
poultry products and by exempting all 
meat and poultry products imported 
from Canada from the requirement that 
such product or containers of product be 
marked with the official mark of 
inspection. These actions are a result of 
the United States-Canada Free-Trade 
Agreement and the United States- 
Canada Free-Trade Agreement 
Implementation Act of 1988, Pub. L 100- 
449. 

date: Interim rule effective December 
31.1988; comments must be received on 
or before February 6.1989. 
address: Written comments to; Policy 
Office, Attn: Linda Carey. FSIS. Hearing 
Clerk, Room 3171 South Agriculture 
Building, Food Safety and Inspection 
Service, U.S. Department of Agriculture, 
Washington, DC 20250. Oral comments, 
as provided by the Poultry Products 
Inspection Act, should be directed to 
Patricia Stolfa at (202) 447-3473. (See 
also "Comments” under 
SUPPLEMENTARY INFORMATION.) 

FOR FURTHER INFORMATION CONTACT: 
Patricia Stolfa, Deputy Administrator. 


International Programs, Food Safety and 
Inspection Service, U.S. Department of 
Agriculture. Washington, DC 20250, 

(202) 447-3473. 

SUPPLEMENTARY INFORMATION: 

Executive Order 12291 

The Agency has made a determination 
that this interim rule is not a major rule 
under Executive Order 12291. It will not 
result in an annual effect on the 
economy of $100 million or more; a 
major increase in costs or prices for 
consumers, individual industries. 
Federal. State or local government 
agencies or geographic regions: or 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or the ability of 
United States-based enterprises to 
compete with foreign-based enterprises 
in domestic or export markets. With 
regard to the reinspection of Canadian 
product, it provides for special 
“streamlined” inspection procedures 
which may result in no FSIS 
reinspection of some Canadian 
consignments, and for the exemption of 
all Canadian product from a products 
marking requirement. 

Effect on Small Entities 

The Agency has determined that this 
interim rule will not have a significant 
impact on a substantial number of small 
entities, as defined by the Regulatory 
Flexibility Act (5 U.S.C. 601.) 

This rule is expected to positively 
affect Canadian exporters. United States 
importers of Canadian product and 
FSIS. It provides "Streamlined” 
inspection procedures which may result 
in no FSIS reinspection of 9ome 
Canadian consignments and which will 
not require that vehicles be unloaded. 
The rule also exempts all Canadian 
products from a product making 
requirement. Implementation of these 
policies will save time and facilitate the 
transportation of Canadian products to 
domestic consignees. 

Comments 

Interested persons are invited to 
submit comments concerning this action. 
Written comments should be sent to the 
Policy Office and should refer to the 
docket number located in the heading of 
this document. Any person desiring an 
opportunity for an oral presentation of 
views, as provided by the Poultry 
Products Inspection Act, should make 


such request to Ms. Stolfa so that 
arrangements can be made for such 
views to be presented. A record will be 
made of all views orally presented. 
Comments submitted will be available 
for public inspection in the Policy Office 
between 9 a.m. and 4 p.m.. Monday 
through Friday. 

Background 

On January 2,1988, President Reagan 
signed the United States-Canada Free- 
Trade Agreement (Agreement). 1 
Pursuant to Article 2105, the "Agreement 
shall enter into force on January 1.1989, 
upon exchange of diplomatic notes 
certifying the completion of necessary 
legal procedures by each party.” In 
order to implement the U.S. obligations 
of the Agreement, the Congress passed 
and President Reagan signed into law 
the United States-Canada Free-Trade 
Agreement Implementation Act of 1988. 
Pub. L 100-449. One goal of the 
Agreement is to facilitate commerce 
between the two countries. Under 
certain conditions, the Agreement 
provides that both countries minimize 
inspection procedures applicable to 
each other's meat and poultry imports. 

In furtherance of that goal. FSIS 
inspection officials have determined 
that “streamlined” inspection 
procedures can be offered and marking 
requirements can be eliminated without 
compromising product wholesomeness. 
Therefore, beginning January 1.1989, 
FSIS is exempting all Canadian product 
imported into the United States from 
stamping with the official mark of 
inspection. In addition. FSIS is 
authorizing new “streamlined” 
reinspection procedures, on product 
from those Canadian establishments 
that wish to participate in the 
"streamlined” inspection program. Such 
procedures are consistent with the 
requirements of the Agreement. 

“Streamlined” Inspection Procedures 

Implementation of the new 
"streamlined” inspection procedures 
applies only to those Canadian 
establishments that wish to participate. 
These new procedures are discussed 
below. At the time that a participating 


‘ A copy of the Agreement is Available for review 
in the office of the FSIS Hearing Clerk. Room 3171. 
South Agriculture Building. Food Safety end 
Inspection Service. U.S Department of Agriculture. 
Washington. DC 20250. 
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Canadian plant determines that a 
consignment is destined for the United 
States, a representative of the Canadian 
meat inspection system may contact one 
of three Import Field Offices (IFO) near 
the border (Tacoma; WA; Boston, MA; 
or Detroit, MI) and request a 
reinspection assignment. The IFO 
official will consult the Agency’s 
Automated Import Information System 
(AIIS) for a determination as to whether 
a reinspection of that particular 
consignment by FSIS is necessary. The 
AIIS’s determinations are based on 
statistically based random sampling 
plans developed by FSIS. If no 
reinspection of the particular 
consignment is determined, the product 
is loaded onto the truck, the truck 
proceeds to the border and through 
appropriate U.S. Customs controls, and 
the product may then be delivered to its 
United States consignee for further 
distribution in U.S. commerce. If the 
AIIS determines that reinspection is 
necessary, the Canadian representative 
will be informed as to the number of 
samples needed for reinspection by the 
FSIS import inspectors, according to 
established sampling tables. 1 2 The 
Canadian representative will select and 
identify the appropriate samples, and 
place them in an easily accessible area 
of the transport vehicle. The loaded 
vehicle transports the consignment to 
the import inspection establishment 
where reinspection by an import 
inspector will occur. 

Samples will be removed from the 
vehicle, while the remainder of the 
consignment remains loaded on the 
vehicle. The consignment is then 
released into U.S. commence for further 
distribution. These procedures will 
eliminate the necessity of unloading the 
entire vehicle. In addition, the product 
or its containers will not be marked with 
the official mark of inspection because 
f'SIS will recognize the Canadian export 
inspection mark. 

Exempting Canadian product from the 
marking requirement applies to all 
Canadian product intended for 
importation into the United States. This 
requirement is contained in section 
327.10(b) of the Federal meat inspection 
regulations (9 CFR 327.10(b)) and 
§ 381.199 of the poultry products 
inspection regulations (9 CFR 381.199). 
These sections require that inspected 
and passed imported product be 
marked with the official mark of 
inspection. 


1 A copy of these sampling tables is available, 
upon request, from the Import Inspection Division. 

International Programs, Food Safety and Inspection 
Service. U.S. Department of Agriculture. 

Washington, DC 20250. 


FSIS is also making conforming 
changes to the regulations to 
accommodate the new inspection 
procedures and to exempt product from 
the marking requirement. In addition. 
FSIS is further amending various 
sections to reflect that only Program 
import inspectors will carry out the 
provisions for imported product. 

Therefore, for the reasons stated in 
the preamble, FSIS is amending parts 
327 and 381 of the Federal meat and 
poultry products inspection regulations 
as set forth below. 

PART 327—IMPORTED PRODUCTS 

1. The authority citation for Part 327 
continues to read as follows: 

Authority: 38 Slat. 1260. 79 Stat. 903, as 
amended. 81 Stat. 584. 84 Stat. 91. 438; 21 
U.S.C. 71 et seq. 

2. Paragraph (e) of § 327.4 is revised to 
read as follows: 

§ 327.4 Imported products; foreign 
certificate required. 

***** 

(e) Except for product subject to 
procedures in § 327.5(d)(1), the foreign 
meat inspection certificate required by 
this section to accompany each 
consignment containing any product 
shall be delivered by the consignee, or 
his agent, in the United States to the 
Program import inspector at the place of 
inspection, and inspection of the product 
will not be commenced prior to such 
delivery. 

3. Section 327.5 is revised to read as 
follows: 

§ 327.5 Importer to make application for 
inspection of products for importation; 
information required; “streamlined” 
inspection procedures for Canadian 
product 

(a) Except for importers of Canadian 
products, each importer shall apply for 
inspection of any product for 
importation by contacting the Import 
Field Office covering the location where 
import inspection will take place. The 
Import Field Office will provide specific 
application instructions (See § 301.2 

(yyy))- 

(b) The application should be made as 
long as possible in advance of the 
anticipated arrival of each consignment, 
except in case of consignments of 
products expressly exempted from 
inspection by §§ 327.16 and 327.17, and 
in the case of product imported from 
Canada. 

(c) Except in the case of product 
imported from Canada, each application 
shall state the approximate date on 
which the consignment is due to arrive 
at such port in the United States, the 
name of the ship or other carrier 


transporting it, the name of the country 
from which the product was, or is to be, 
shipped, the place where inspection is 
desired in accordance with § 327.6, the 
quantity and kind of product, and 
whether it is fresh, cured, canned or 
otherwise prepared. In case of 
consignments arriving in the United 
States by water, the application shall 
also state the port of first arrival in the 
United States. 

(d) For participating Canadian 
establishments, an official of the 
Canadian meat inspection system shall 
contact the participating Import Field 
Office for an inspection assignment (See 
§ 301.2 (yyy)). 

(1) If the Automated Import 
Information System (AIIS) does not 
designate the consignment for 
reinspection, the consignment may be 
transported to its consignee for further 
distribution. 

(2) If the AIIS designates the 
consignment for reinspection, the 
representative shall: 

(1) Select samples in accordance with 
USDA sampling tables. 3 

(ii) Identify and place samples in the 
vehicle for easy removal and 
reinspection by an import inspector. 

(3) In the event that any one of the 
requirements provided in (d)(2) of this 
section is not met, reinspection of the 
consignment shall be conducted by a 
Program import inspector in accordance 
with established procedures provided in 
the regulations for other imported 
products. 

4. Section 327.6 is amended by 
revising paragraphs (a) (1), (2), and (3) to 
read as follows: 

§ 327.6 Products for importation; program 
inspection, time and place; application for 
approval of facilities as official import 
inspection establishment; refusal or 
withdrawal of approval; official numbers. 

(a) (1) Except as provided in §§ 327.16, 
327.17 and 327.5(d)(1) of this paragraph, 
all products imported from any foreign 
country shall be inspected by a Program 
import inspector before they shall be 
admitted into the United States. 

(2) Every lot of product shall routinely 
be given visual inspection by a Program 
import inspector for appearance and 
condition, and checked for certification 
and label compliance, except as 
provided in 327.5(d)(1). 

(3) The computerized Automated 
Import Information System (AXIS) shall 
be consulted for reinspection 


a A copy of the sampling tables is available, upon 
request, from the Import Inspection Division. 
International Programs. Food Safety and Inspection 
Service. U.S. Department of Agriculture. 
Washington. DC 20250. 







Federal Register / Vol. 54, No. 3 / Thursday, January 5. 1989 / Rules and Regulations 


275 


instructions. The A1IS will assign 
reinspection levels and procedures 
based on established sampling plans or 
established sampling plans and 
established product and plant history. 

* • • • * 

5. Paragraph (b) of § 327.10 is revised 
to read as follows: 

§ 327.10 Samples; Inspection of 
consignments; refusal of entry; marking. 

« * * * * 

(b) Except for product imported from 
Canada, the outside containers of all 
products offered for importation from 
any foreign country and accompanied 
with a foreign inspection certificate as 
required by this part, which, upon 
reinspection by import inspectors, are 
found not to be otherwise eligible for 
entry into the United States under this 
part, or the products themselves if not in 
containers, shall be marked with the 
official inspection legend prescribed in 

§ 327.28 of this subchapter. Such 
inspection legend shall be placed upon 
the containers only after completion of 
official import inspection and product 
acceptance. Except for Canadian 
product, all other products so marked, in 
compliance with this part, shall be 
admitted into the United States, insofar 
as such admittance is regulated under 
the Act. 

• • • • • 

6. Paragraph (c) of § 327.15 is revised 
to read as follows: 

§ 327.15 Outside containers of foreign 
products; marking and labeling; application 
of official inspection legend. 

• • « • • 

(c) Except for product imported from 
Canada, all outside containers of 
products which have been inspected and 
passed in accordance with this part 
shall be marked by a Program import 
inspector or under a Program import 
inspector’s supervision with the official 
import meat inspection mark prescribed 
in § 327.26. 

7. Paragraph (a)(2) of § 327.21 is 
revised to read as follows: 

§ 327.21 Inspection procedures for chilled 
fresh and frozen boneless manufacturing 
meat. 

(a) # * # 

(2) Imported frozen boneless 
manufacturing meat shall be sampled as 
required by § 327.6(a) of this part, and 
the samples defrosted for inspection. 

The Program import inspector, or in the 
case of Canadian product subject to 
procedures described in § 327.5(d)(1), 
the Canadian representative will select 
from a lot the appropriate number of 
cartons specified by the table of 


sampling plan9. * * * 4 The total sample for 
inspection will consist of the necessary 
number of 12-pound units drawn from 
these cartons. The 12-pound units 
selected will be completely defrosted 
and examined. 

• • • * • 

8. Paragraph (b) of § 327.26 is revised 
to read as follows: 

§ 327.26 Official import inspection marks 
and devices. 

***** 

(b) Except for product imported from 
Canada, when import inspections are 
performed in official establishments, the 
official inspection legend to be applied 
to imported meat and meat food 
products shall be the appropriate form 
as specified in §§ 312.2 and 312.3 of this 
subchapter. 


PART 381—POULTRY PRODUCTS 
INSPECTION REGULATIONS 

9. The authority citation for Part 381 
continues to read as follows: 

Authority: 71 Stat. 441. 82 Stat. 791. as 
amended, 21 U.S.C. 451 et seq ., 78 Stat. 663 (7 
U.S.C, 450 et seq.) 

10. Section 381.198 is revised by 
designating the existing text as 
paragraph (a) and by adding a new 
paragraph (b) to read as follows: 

§381.198 Importer to make application for 
inspection of imported poultry products; 
special Inspection procedures for Canadian 
product. 

• * t » • 

(b) For participating Canadian 
establishments, an official of the 
Canadian meat inspection system shall 
contact the Import Field Office for an 
inspection assignment (see § 301.2(yyy)). 

(1) If the Automated Import 
Information System (AIIS) does not 
designate the consignment for 
reinspection, the consignment may be 
transported to its consignee for further 
distribution. 

(2) If the AIIS designates the 
consignment for reinspection, the official 
shall: 

(i) Select samples in accordance with 
USDA sampling tables. 5 


4 A copy of the sampling plans is available from 

the Import Inspection Division. International 
Programs. Food Safety and Inspection Service, U.S. 

Department of Agriculture. Washington. DC 20250. 

4 A copy of the sampling tables Is available, upon 
request, from the Import Inspection Division. 
International Programs. Food Safety and inspection 
Service, U.S. Department of Agriculture, 

Washington. DC 20250. 


(ii) Identify and place samples in the 
vehicle for easy removal and 
reinspection by a Program import 
inspector. 

(3) In the event that any one of the 
requirements provided in paragraph 

(d)(2) of this section is not met, 
inspection of the consignment shall be 
conduced by a Program import inspector 
in accordance with established 
procedures provided for in the 
regulations for other imported products. 

11. Paragraph (a) of § 381.199 is 
revised to read as follows: 

§ 381.199 Inspection of imported poultry 
products. 

(a) (1) Except as provided in 
§§ 381.198(b)(1) and 381.209 of this part, 
and paragraph (c) of this section, all 
slaughtered poultry and poultry 
products offered for importation from 
any foreign country shall be reinspected 
by a Program import inspector before 
they shall be allowed entry into the 
United States. 

(2) Every lot of product shall routinely 
be given visual inspection for 
appearance and condition, and checked 
for certification and label compliance, 
except as provided in § 381.198(b)(1). 

(3) The computerized Automated 
Import Information System (AIIS) shall 
be consulted for rein9pection 
instructions. The AIIS will assign 
inspection levels and procedures based 
on established sampling plans or 
established product and plant history 
and established sampling plans. 

i « « * • 

12. Paragraph (a) of section § 381.204 
is revised to read as follows: 

§381.204 Marking of poultry products 
offered for entry; official import Inspection 
marks and devices. 

(a) Except for product imported from 
Canada, poultry products which upon 
reinspection are found to be acceptable 
for entry into the United States shall be 
marked with the official inspection 
legend shown in paragraph (b) of this 
section. Such inspection legend shall be 
placed upon such products only after 
completion of official import inspection 
and product acceptance. 

• • • * * 

These amendments to the regulations 
governing the reinspection of Canadian 
meat and poultry products entering the 
United States will be effective upon 
signature of this document. Public 
comments will not be sought prior to the 
implementation of these amendments 
because it has been determined that the 
administrative actions authorized by 
these amendments should be taken in 
conjunction with the implementation of 
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the United States-Canada Free-Trade 
Agreement. It is anticipated that the 
Agreement, and the United States- 
Canada Free-Trade Agreement 
Implementation Act of 1988 (Pub. L. 100- 
449) that will implement it, will go into 
effect on January 1,1989. Since these 
amendments to the meat and poultry 
products inspection regulations conform 
to the requirements of the Agreement, it 
has been determined that it will be in 
the best interest of FSIS and the United 
States that these regulatory 
amendments should become effective 
immediately to ensure immediate 
compliance with the Agreement. 
Accordingly, pursuant to the authority in 
5 U.S.C. 553, it is found upon good cause 
that prior notice and other public 
procedures with respect to this interim 
rule are impracticable and contrary to 
the public interest, and good cause is 
found for making this amendment 
effective less than 30 days after 
publication in the Federal Register. 
However, FSIS is soliciting comments in 
response to this interim rule for 30 days 
after publication of this document and a 
final document discussing comments 
received and any amendments required 
will be published in the Federal Register 
as soon as possible. 

Done at Washington, DC. on December 31, 
1988. 

Ronald |. Prucha, 

Acting Administrator, Food Safety and 
Inspection Service. 

(FR Doc. 89-181 Filed 1-4-89; 8:45 am) 
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DEPARTMENT OF TRANSPORTATION 
Federal Highway Administration 
23 CFR Part 625 

[FHWA Docket Nos. 86-17, Notice 4 and 87- 
16, Notice 3] 

RIN 2125-AB56 

Design Standards for Highways; 
Standard Specifications for Highway 
Signs, Luminaires, and Traffic Signals 

agency: Federal Highway 
Administration (FHWA). DOT. 
action: Final rule. 

summary: With a minor modification 
concerning the allowable change in 
velocity criterion in the specifications, 
this rule adopts, for application on 
Federal-aid highway projects. Section 7 
of the American Association of Stale 
Highway and Transportation Officials* 
(AASHTO) “Standard Specifications for 
Structural Supports for Highway Signs, 
Luminaires and Traffic Signals. 1985,” as 


amended by the “1988 Interim 
Revisions." Section 7 of the 
specifications covers breakaway 
requirements for sign, luminaire, and 
traffic signal supports. Previously, 

FHWA adopted all other sections for the 
cited 1985 specifications as amended by 
the “1986 Interim Revisions." This rule 
also adopts the subsequent amendments 
to the cited specifications contained in 
the "1987 and 1988 Interim Revisions." 
effective DATE: January 5,1989. 

FOR FURTHER INFORMATION CONTACT: 

Mr. James H. Hatton. Office of 
Engineering, (202) 366-1329. or Mr. 
Michael J. Laska, Office of the Chief 
Counsel, (202) 366-1382, 400 Seventh 
Street SW., Washington, DC 20590. 
Office hours are from 7:45 a.m. to 4:15 
p.m., ET, Monday through Friday, except 
legal holidays. 

SUPPLEMENTARY INFORMATION: 

Background 

This rule includes a general updating 
of the citations in 23 CFR Part 625, and 
makes the revisions to 23 CFR 625.5, 
Guides and references, proposed in the 
NPRM, FHWA Docket 87-16, (53 FR 
2041, January 26.1988). Action on the 
principal subject of this rulemaking, 
adoption of breakaway requirements for 
highway sign, luminaire, and traffic 
signal supports, began with a notice of 
proposed rulemaking (NPRM), FHWA 
Docket 86-17, (51 FR 40817, November 
10.1986), which presented FHWA’s 
proposal to adopt, for application on 
Federal-aid highway projects, revised 
specifications for structural supports for 
highway signs, luminaires, and traffic 
signals. Subsequently, a final rule, 
FHWA Docket 86-17, Notice 2. (52 FR 
36245, September 28,1987), adopted, for 
use on Federal-aid highway projects, the 
AASHTO “Standard Specifications for 
Highway Signals. Luminaires and 
Traffic Signals, 1985*’, as amended by 
the “1986 Interim Revisions." except for 
the requirements of Section 7 of the 
document, which deal with breakaway 
supports. At that time FHWA held in 
abeyance the adoption of Section 7 of 
the cited 1985 specifications, pending 
completion and evaluation of capability 
testing of previously accepted 
breakaway luminaire supports. In the 
interim FHWA has continued to accept, 
for use on Federal-aid highway projects, 
breakaway supports conforming to the 
requirements contained in Section 7 of 
the “Standard Specifications for 
Structural Supports for Highway Signs, 
Luminaires and Traffic Signals. 1975." 

In proceeding with development of a 
revised rule on breakaway supports, 
FHWA issued a summary of the results 
obtained from its capability testing of 


luminaire supports and announced an 
extension of the comment period on the 
proposed adoption of Section 7 of the 
1985 AASHTO specifications, FHWA 
Docket 86-17. Notice 3. (52 FR 47403, 
December 14,1987). The extended 
comment period ended March 14,1988. 

Discussion of Comments 

There were 14 commenters on the 
NPRM prior to publication of the 
luminaire support test results and 
extension of the comment period. Eleven 
of the commenters to the NPRM, 
including 3 State Highway Agencies 
(SHA‘s), 6 manufacturers, a safety 
advocacy group, and a lighting industry 
group, specifically addressed the 
provisions of Section 7. 

Three commenters (one SHA and two 
manufacturers) recommended that 
FHWA adopt the 1985 revision of 
Section 7. The safety advocacy group 
recommended that the standard be 
revised to include cars smaller than 1800 
pounds, to require a lower change in 
velocity, and to establish a compliance 
date for retrofit. Six commenters (two 
SHA’s, two manufacturers, the safety 
advocacy group, and the industry group) 
recommended that devices that are 
designed to meet the new breakaway 
criteria be studied to assure that they 
meet the needs for strength and 
durability under field conditions. Three 
commenters (one SHA and two 
manufacturers) stressed the need for 
new hardware to be studied to assure 
that devices meeting the new criteria are 
feasible. Two commenters (one 
manufacturer and the industry group) 
expressed concern about the test facility 
that was being used to evaluate the 
breakaway devices. The industry group 
and one SHA recommended that Section 
7 remain as it was under the 1975 
specifications. Three commenters (two 
manufacturers and the industry group) 
opposed the four-inch stub height 
requirement in the 1985 revision of 
Section 7 as being too restrictive. 

There were 24 commenters on the 
NPRM subsequent to the December 14, 
1987, publication of supplemental 
information and extension of the 
comment period. Comments were 
received from twelve SHA’s. three 
safety advocacy groups, seven 
manufacturers, and two industry groups. 

Eight commenters (five SHA’s, two 
manufacturers, and one industry group) 
recommended that more research be 
conducted to develop breakaway 
devices that meet the proposed criteria 
and still provide adequate structural 
strength and durability. Six commenters 
(two SHA’s and four manufacturers) 
noted that none of the aluminum 
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transformer bases tested met the 
proposed criteria. (The SHA’s were 
concerned that they would be left 
without an acceptable breakaway 
device since they had four other reasons 
for curtailing use of other breakaway 
devices.) Six commenters (four SHA’s, 
one manufacturer, and one industry 
group) believed that the four-inch stub 
height requirement was unnecessarily 
restrictive, especially when typical 
roadside grading was considered. Five 
commenters (two SHA’s and three 
manufacturers) were concerned that 
hardware that met the proposed criteria 
would not be able to withstand loadings 
to be expected during their design lives 
of 20 to 30 years. Seven commenters 
(four SHA’s and three manufacturers) 
expressed the opinion that the slip bases 
that passed the impact tests relied 
heavily on proper installation and 
maintenance, including bolt torquing 
and proper orientation, control of 
corrosion, and removal of ice and snow 
accumulations, thus, they questioned the 
long term performance of slip bases. 

Four commenters (three manufacturers 
and one industry group) expressed 
concern over the reliability of testing 
performed on breakaway devices. Three 
commenters (all SHA’s) requested that 
an extended implementation period be 
granted in order that new hardware 
could be developed. Three commenters 
(two manufacturers and one industry 
group) stated that the good in-service 
record of aluminum transformer bases 
should be evidence that the proposed 
Section 7 revisions are unwarranted. 
Three commenters (two SHA’s and one 
industry group) are concerned that the 
proposed standards would expose 
owners and manufacturers to greater 
legal liability (no further explanations 
were given). Three commenters (two 
manufacturers and one industry group) 
disputed the statement in the NPRM 
that, “the manufacturers of structural 
support materials may be minimally 
affected by the Revised Specifications.’’ 
They believe that the costs to design, 
test, and produce hardware meeting the 
proposed specification would be 
significant. 

Three commenters (two safety 
advocacy groups and one manufacturer) 
recommended that Section 7 be adopted 
promptly. The third safety advocacy 
group requested that the breakaway 
criteria for vehicle size and change in 
velocity be made more demanding. Five 
commenters (two industry support 
groups, two manufacturers, and one 
SHA) requested that the 1985 Section 7 
be withdrawn entirely and the 1975 
version retained. 


A total of two commenters discussed 
each of the following topics: vehicle size 
trends, the criteria for change in velocity 
during impact tests, the need to redesign 
transformer base bolt circles, 
restrictions on proprietary couplings and 
shear bases, and lack of couplings for 
bolt sizes other than one inch. (Topics 
by single commenters are not 
summarized here. However, some are 
covered in the responses to comments 
below.) 

Overall, responses on Section 7 were 
received from 30 different commenters, 
(13 SHA’s 3 safety advocacy groups. 12 
manufacturers, and 2 industry groups). 
The three safety advocacy groups, three 
manufacturers, and one SHA urged 
adoption of the 1985 Section 7 as written 
or favored more restrictive criteria. 
These commenters believe that the 
smaller test vehicle is necessary to more 
accurately represent those small cars 
that are now becoming a significant 
portion of the highway traffic. 

The SHA’s and manufacturers who 
opposed adoption of the 1985 Section 7 
based their opposition on a belief that 
hardware meeting the new criteria 
would take a significant investment in 
time and money to develop and that 
adoption of the revised Section 7 would 
result in a significant number of support 
devices that have not been field tested 
for fatigue strength, corrosion 
resistance, reliability of breakaway 
characteristics, etc. They also suggested 
that luminaire supports meeting the new 
requirements may not be suitable for the 
greater heights and bracket arm lengths 
currently used, resulting in more 
luminaires and luminaire supports being 
needed to provide the same lighting 
intensity on the roadway. 

Acceptance Criteria 

Some reviewers suggested that the 
acceptance criteria are excessivly 
demanding, citing a lack of 
documentation of poor performance 
with breakaway hardware nominally 
conforming to the 1975 AASHTO 
requirements. Most of the accident 
“data" cited to demonstrate that no 
problem exists are poorly documented. 
Valid, detailed, and statistically 
significant accident data on the 
performance of highway safety 
hardware are not available. Thus, in 
order to proceed with improving 
highway safety, judgments must be 
made using available information. 
Considering the number and impact 
performance of existing breakaway 
supports, the mix of highway vehicles, 
and likely distribution of impact 
conditions, one would not expect to find 
many fatal accidents involving existing 


breakaway supports. This is the result 
intended by using such supports. On the 
other hand, laboratory experience and 
analysis strongly suggest that impacts 
by the smaller automobiles on supports 
in the upper range of acceptability under 
the 1975 AASHTO requirements are 
likley to cause a significant number of 
injuries, some rather serious. The 
requirements being adopted with this 
final rule should appreciably reduce the 
potential for serious injury under these 
marginal impact conditions. 

Some who responded to the NPRM 
asked why the 15-fps occupant impact 
velocity limitation proposed in NCHRP 
Report 230 and contained in the 1985 
AASHTO specification for breakaway 
supports was so much lower than the 
30-fps limit proposed in Report 230 for 
other safety appurtenances such as 
crash cushions. Vehicle contact with 
virtually all roadside obstructions 
creates some level of risk for vehicle 
occupants. The goal in designing 
roadside appurtenances is to reduce this 
risk to its lowest practicable level. The 
physical limitations on designs for 
breakaway supports for roadside signs, 
luminaires, and traffic signals are vastly 
different from those on longitudinal 
barriers and crash cushions, where the 
systems must stop or redirect a wide 
range of vehicles. For breakaway 
supports the principal structural 
requirement that must be met is 
resistance to wind loads. For the largest 
sign and luminaire supports on our 
highways the shear requirements at 
their bases would rarely, if ever, exceed 
9,000 pounds, and for most supports the 
requirements will be far less. Thus, 
theoretically, even the most massive 
supports likely to be accepted could 
safely be designed to breakaway under 
lateral forces much less than those that 
would produce the maximum allowable 
occupant impact velocity. While the 
writers of Report 230 were looking more 
to the historical acceptance of the 
requirements in the 1975 AASHTO 
specifications and the availability of 
conforming breakaway supports when 
they made their recommendations, the 
physical reality is that their 
recommendations are more than 
achievable and supports meeting the 
Report 230 requirements, when tested 
with 1800-pound vehicles, are available 
and being used. Thus, the only potential 
argument against their adoption appears 
to be cost. 

Those respondents to the NPRM, 
primarily suppliers, who questioned the 
cost of the new requirements cited 
development, testing, and retooling 
costs. In anticipation of adoption of the 
new requirements several companies 
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have proceeded with the development 
and testing of supports to meet die 
requirements, some have reported 
development of hardware that meets the 
new requirements. One of the reported 
conforming hardware items is an 
aluminum breakaway transformer base 
(with three variations) for luminaire 
supports, an item several respondents 
indicated would not be available if the 
new requirements were adopted. 

Some hardware types already 
available at the time the AASHTO 
adopted its 1985 specifications met its 
requirements and are sufficient to meet 
nearly all site requirements. Also, some 
suppliers have already started investing 
in development to bring their products in 
line with the new requirements. 
Therefore, FHWA does not expect the 
costs to be nearly as great as estimated 
by the manufacturers. It seems likely 
that applying the new requirements to 
future construction will be justified by 
the improved benefits to the public. 

However, given the relatively good 
performance experienced with supports 
meeting the 1975 AASHTO breakaway 
requirements, it would rarely be cost 
beneficial to replace or retrofit an 
existing serviceable support accepted 
under the 1975 requirements. 
Nevertheless, the FHWA will continue 
its long standing policy of encouraging 
highway agencies to replace damaged 
supports w f ith those meeting current 
requirements whenever practicable. 

There is a stub height requirements in 
the 1985 AASHTO specification that is 
new. Some of the respondents to the 
NPRM questioned the need for this 
requirement or suggested that it is too 
restrictive. The objective of the 
requirement is to prevent vehicle 
undercarriage snagging. Without this 
limiting requirements, designs and 
support placements have occasionally 
emerged that are obviously unsafe. 

Thus. FHWA believes avoidance of 
undercarriage snagging needs to be 
addressed by the requirements for 
breakaway design. Foundations with 
skid plates or blocks to cause vehicles 
to pass over base remains could be used 
to achieve the objective of the stub 
height requirement. In its interpretation 
and application of the stub height 
requirement FHWA will examine the 
intent of the requirement and will work 
with the AASHTO to determine whether 
more objective criteria for defining stub 
height and alternative means of 
preventing undercarriage snagging can 
be incorporated in its specification. 

Increased maintenance problems and 
hazards from unexpected collapse of 
supports were suggested by some 
respondents. The FHWA does not see 
these as likely problems. First of all. 


there are supports of proven strength to 
fill nearly all service requirements. 
Secondly, new designs will be required 
to meet the structural requirements of 
the AASHTO specifications, which, if 
properly applied, will prevent supports 
of poor performance from entering 
service. 

Testing procedures were questioned 
by some respondents. The capability 
testing of luminaire supports undertaken 
by the FHWA followed an extensive 
period of development of the FHWA’s 
Federal Outdoor Impact Laboratory 
(FOIL) at the Federal Highway Research 
Center in McLean, Virginia. A four- 
wheel cart (bogie) with a replaceable, 
crushable aluminum honeycomb nose 
was developed and used at the FOIL as 
a surrogate for automobiles in all the 
luminaire support capability testing. The 
bogie noses (there are three, one each 
for 20-, 40-, and 60-mph tests) were 
configured to approximately replicate 
the crush characteristics of a 1979 
Volkswagen Rabbit when striking, head 
on. a narrow object at a point 14 inches 
left of its centerline. These crush 
characteristics were selected after 
examining the crush characteristics of 
several other vehicles and other impact 
locations. The selected crush 
characteristics are not those that might 
be expected to place the most 
demanding requirements on breakaway 
hardware. However, FHWA believes 
them to be representative of the crush 
charactistics of large portion of today's 
small automobiles and close to those 
that would be most demanding. The 
FHWA has high confidence in the bogie 
tester and. for 20-mph tests, has high 
confidence in pendulum testers Fitted 
with an impact nose duplicating the 20- 
mph nose used on the bogie. 

Interpretation, Evaluation, and 
Implementation 

After evaluating all the responses to 
the NPRM and the results from the 
capability testing of breakaway 
luminaire supports and considering the 
historical and technical bases of 
requirements for breakaway supports, 
the FHWA concludes that Section 7 of 
the AASHTO’s Standard Specifications 
of Strucutural Supports for Highway 
Signs, Luminaires and Traffic Signals. 
1985." contains suitable requirements 
upon which to base acceptance of 
breakaway supports for use on Federal- 
aid highway projects. However, where 
the AASHTO specification requires that 
a breakaway support not cause a 
change in velocity greater than 15 fps in 
the test device, the FHWA will accept a 
change in velocity of 10 fps. 

Additionally, the FHWA will establish a 
transition period during which break¬ 


away supports previously found 
acceptable under the AASHTO's 1975 
breakaway requirements may continue 
to be installed on Federal-aid highway 
projects until July 1,1990. After this time 
all new breakaway sign, luminaire, and 
traffic signals supports installed on 
Federal-aid highway projects will be 
required to meet the breakaway 
requirements in the 1985 AASHTO 
specifications as amended by the "1988 
Interim Revisions", with the 
modification, as stated above, that the 
maximum change in velocity allowable 
will be 18 fps. 

Establishing July 1,1990, as the date 
for full compliance with the breakaway 
requirements being adopted with this 
final rule is intended to allow sufficient 
time for breakaway support 
manufacturers to take those steps 
needed to produce and qualify durable 
products meeting the new requirements 
and to allow highway agencies sufficient 
to to revise their specifications, design 
practices, and project plans to conform 
to the new requirements. 

The decision by the FHWA to accept 
an occupant impact velocity of 16 fps 
rather than the 15 fps suggested in 
NCHRP Report 230 and specified in the 
1985 AASHTO specifications is based 
on the fact that the 1975 AASHTO 
specifications had an implicit 
acceptance level of 15.7 fps, which when 
rounded the nearest whole number is 16 
fps. The FHWA believes this value will 
result in safe breakaway support 
designs and that it is consistent with the 
current state-of-the-art in breakaway 
support design. 

The FHWA has no plans, and does 
not believe it would be in the public 
interest, to require that breakaway 
supports previously found acceptable 
and installed under the 1975 AASHTO 
specifications be retrofitted or replaced 
on any Federal-aid highway projects, 
unless accident experience dictates such 
action. However, the FHWA will 
encourage highway agencies to adopt 
the new breakaway requirements before 
the conversion deadline and, to the 
extent practicable after conversion to 
the new breakaway requirements, to 
replace damaged breakaway supports 
with supports meeting the new 
requirements. 

The FHWA has observed that certain 
installation and testing practices have 
an influence on test results. Thus, in 
testing breakaway supports and 
interpreting and applying test results it 
will be strongly recommended that: 

• Where standardized testing devices 
(bogies, pendulums, etc.) are available, 
they should be used for acceptance 
testing. 
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Note. —There are limitations on use of the 
bogie and the pendulum. Neither is suitable 
for testing base-bending supports and the 
pendulum is not suitable for testing 
breakaway supports that require 
approximately 12 inches or more of 
movement to effect complete separation 
between their upper portions and their 
foundations. The advantage of testing with a 
standard bogie or a pendulum, beyond the 
very considerable savings in testing cost, is 
the consistent response of the test device. 

• All fasteners likely to have an 
influence on the breakaway 
performance of a support being tested 
should be of the type to be used in 
service installations or a procedure 
should be established to assure that the 
effect of the fasteners used in testing 
will be the same as that of the fasteners 
actually to be used for in-service 
installations. (It may be appropriate to 
use special strain measuring bolts in test 
installations in order to precisely 
measure and control clamping forces.) 

• Estimates of torque values required 
in the bolts to be used for in-service 
installations to achieve the same bolt 
clamping forces as used in testing 
should be obtained and made a part of 
the test report. (If non-service bolts are 
used in testing there should be 
instructions for installing service bolts 
to duplicate, in the service installations, 
the same bolt effects that were obtained 
in testing.) 

• Where the manufacturer specifies 
bolt torques to be used with the bolts 
recommended for use with a breakaway 
support, the clamping force produced in 
the recommended bolt under the 
specified torque should be determined, 
reported, and the recommended 
practices followed in the test 
installation. 

• Where the manufacturer or user 
does not specify a bolt clamping force or 
bolt torque, state-of-the-practice 
procedures should be followed and 
reported. In the absence of such 
procedures, a clamping force that is 
equivalent to that which would be 
achieved by subjecting the bolt specified 
by the manufacturer to a tightening 
torque of 200 foot pounds should be 
used in test installations. (In the 
absence of a recommendation by the 
manufacturer or user for a bolt or bolt 
finish, a bolt of the type and finish most 
likely to be used should be used and its 
type and finish reported.) 

• Information describing critical 
clamping forces and/or bolt torques and 
any other critical installation practices 
should be supplied with each 
breakaway support and, preferably, be 
permanently marked on the support 

• When testing transformer bases, the 
maximum bolt circle recommended by 


the manufacturer for use with the base 
should be used in testing the base. 

• The weight of that portion of a 
breakaway support that might fall on 
the roof of a vehicle should not exceed 
1,000 pounds. (The weight of a sign 
panel would normally not be included 
as a part of the weight of a support.) 

• The words “* * * maximum change 
in velocity for a standard 1800-pound 
(816.5 kg) vehicle * * in the 
AASHTO specifications should be 
interpreted as also meaning M * * • 
maximum occupant impact velocity, as 
determined by the procedures in NCHRP 
Report 230, in a test with an 1800-pound 
(816.5 kg) vehicle * * *" (The 
commentary on Section 7 in the 1985 
specifications makes it clear that this is 
the intent of the specifications.) 

This final rule also covers the 
FHWA's adoption of AASHTO s 1987 
and 1988 revisions to its 1985 sign and 
luminaire support specifications. Only 
one of those revisions touches on a 
potential safety issue. That is a change 
in Section 7 that would reduce from 
eight feet to seven feet the minimum 
clear distance supports must be apart in 
multiple support signs to be considered 
as acting independently. The FHWA has 
no evidence that this change will have 
more than a very minimal impact on 
safety. All other changes contained in 
the 1987 and 1988 Interim Revisions are 
either editorial or are considered by the 
FHWA to have no potential for 
adversely impacting the safety, 
durability, or cost of sign supports. 
Therefore, it accepts all the changes in 
the 1985 AASHTO specifications 
contained in the 1987 and 1988 Interim 
Revisions. 

Additionally, these final amendments 
are intended to bring Part 625 up to date 
with versions of the cited publications 
or new publications already formally or 
informally recognized by the FHWA as 
appropriate bases for the design of 
highways. 

Regulatory Evaluation and Impact 

The FHWA has determined that this 
document does not contain a major rule 
under Executive Order 12291 or a 
significant regulation under the 
regulatory policies and procedures of 
the Department of Transportation. With 
due consideration given to: Preliminary 
Regulatory Evaluation (on file in FHWA 
Docket 86-17); capability testing of 
luminaire supports conducted by FHWA 
(summary report contained in FHWA 
Docket 86-17, Notice 3 (52 FR 47403) 
December 14,1987); comments received 
in response to the notices of proposed 
rulemaking; information described in the 
“Supplementary Information” section of 
this document; and the information 


reported below, the FHWA concludes 
that this rule will sufficiently improve 
highway safety to justify the relatively 
small additional cost its implementation 
may require. 

An important factor considered in 
developing this rule was an implied 
promise to the public to provide a given 
level of breakaway performance. The 
1975 AASHTO specifications have an 
implied maximum change in velocity 
requirement of 15.7 fps for a 2250-pound 
vehicle. In late 1973. when the 1975 
breakaway specification was being 
developed, automobiles were, on 
average, considerably larger and 
heavier than they are today. At that time 
the 2250-pound automobile was not the 
smallest automobile on our highways, 
but the judgment was made that, since 
vehicles in that weight class were 
readily available for use as test vehicles 
and there were very few smaller 
vehicles on our highways, the 2250- 
pound automobile was a reasonable 
choice as a test vehicle. Also, given the 
relatively low allowable change in 
velocity value in the specification, there 
was a high probability that conforming 
breakaway supports would be broken 
away in 20-mph frontal impacts by the 
smallest automobiles than on our 
highways, albeit at higher changes in 
velocity than prescribed in the 
specification. 

A very significant reduction in 
automobile weights has occurred since 
1973. FHWA’s interest in breakaway 
requirements relative to the smaller 
vehicles entering the fleet was made 
explicit in 1979, when it announced that 
FHWA sponsored research would 
consider mini-sized cars (1700 to 1800 
pounds). In 1981 the National 
Cooperative Highway Research Program 
(NCHRP) issued NCHRP Report 230, 
“Recommended Procedures for the 
Safety Performance Evaluation of 
Highway Appurtenances.” This report 
contained guidance for testing 
breakaway supports with 1800-pound 
vehicles and suggested a maximum 
allowable change in velocity of 15 fps in 
the test vehicle. In March of 1983, 
AASHTO began the process of 
examining the test vehicle for 
breakaway supports. This ultimately led 
to adoption of the breakaway 
requirements now found in section 7 of 
the AASHTO's 1985 specifications, 
which call for testing with an 1800- 
pound vehicle. 

The 1800-pound vehicle holds about 
the same relative position in the range of 
vehicles in the fleet today as the 2250- 
pound vehicle held in the fleet in 1973— 
there are few smaller than the 1800- 
pound vehicle. Additionally, breakaway 
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supports conforming to the requirements 
being adopted with this rule are likely to 
breakaway under 20-mph frontal 
impacts by the smallest automobiles 
currently being marketed in this country. 
Thus, the requirements being adopted 
with this rule approximately establish 
the same relative level of safety 
performance for breakaway supports for 
signs, luminaires, and traffic signal's for 
today’s traffic as the 1975 AASHTO 
breakaway requirements did for the 
traffic at the time they were first 
proposed. 

There are three logical questions to be 
asked about this rule: 

is it sufficient? 

Is it achievable? 

Is it worth the cost? 

The answer to the first question is, in 
part, dependent on the answer to the 
other two questions. Striking any object 
creates some risk. What measures are 
appropriate to reduce that risk depend 
on available technology, cost, and the 
level of the risk. The 16-fps occupant 
impact velocity performance criterion 
for the breakaway supports covered by 
this notice is essentially the same 
acceptance criterion relative to an 1800- 
pound vehicle, as has existed since 1975 
relative to a 2250-pound vehicle. An 
occupant impact velocity of 10 fps is not 
likely to produce serious injury. 

However, this criterion is not as 
conservative as it may appear. The 
impulse that will produce such an 
occupant impact velocity in an 1800- 
pound vehicle in a high speed impact is 
close to the level that, if applied 
eccentrically to the vehicle, would cause 
the vehicle to yaw to the extent rollover 
would be likely. Additionally, for impact 
speeds above, and for some level below, 
the specified maximum and minimum 
test speeds, respectively, the occupant 
impact speeds will be higher than those 
seen at both limits of the test speed 
range. There is also the possibility that a 
vehicle interior or an occupant position 
or condition could lead to serious injury 
even at the low specified allowable 
occupant impact velocity. For the few 
vehicles on our highways that are lighter 
than the specified test vehicle, there is 
the probability of occupant impact 
velocities higher than the specified 
maximum. 

In summary, adoption of the 
acceptance criterion for breakaway 
supports for luminaires, signs, and 
traffic signals that limits the maximum 
occupant impact velocity to 16 fps in an 
1800-pound test vehicle under impacts at 
speeds between 20 and 60 mph provides 
the same level of protection for today's 
traffic that the 1975 AASHTO 
breakaway requirements provided for 
traffic of the mid-1970's. It ensures a 


very low probability of serious injury for 
occupants of vehicles striking 
conforming supports, provided the 
impact conditions are no more 
demanding than those specified for 
acceptance testing. It also ensures a 
very low probability of life-threatening 
injury for virtually all potential impacts, 
except for those that result in an 
occupant striking a support directly. 

The principal source of opposition to 
FHWA’s adoption of the new 
breakaway requirements came trom 
suppliers of aluminum lighting pole 
products. A cast aluminum transformer 
base is the breakaway device in most 
aluminum breakaway luminaire 
supports. In the capability testing of 
breakaway luminaire supports 
conducted by FHWA a large proportion 
of the transformer base equipped 
supports failed to meet the new 
breakaway requirements. Without 
acceptable transformer bases, the 
aluminum pole manufacturers face the 
possibility of losing a large part of their 
share of the breakaway luminaire 
support market. However, there are 
other breakaway mechanisms that can 
be used with aluminum supports. One 
aluminum pole manufacturer has 
presented data from crash tests of a 
breakaway shoe-base design that show 
the design meets the proposed FHWA 
requirements. A fastener manufacturer 
has an anchor bolt coupling under 
development that has passed the new 
breakaway requirements when crash 
tested. And. theoretically, slip-base 
technology, which is now available for 
steel luminaire supports, could be 
adapted for use with aluminum poles. 
Thus, the aluminum pole manufacturers 
are not dependent on transformer bases 
to provide breakaway supports. On the 
other hand, there is no theoretical bar to 
the development of an acceptable 
breakaway aluminum transformer base. 
In fact, one manufacturer has developed 
three transformer base models that meet 
the new breakaway requirements. 

FHWA understands that the 
aluminum breakaway luminaire 
supports that are currently available to 
meet the new requirements probably do 
not cover the full range of service 
requirements likely to be encountered. It 
also understands that further 
development and tooling costs will be 
required of the aluminum pole 
manufacturers to provide conforming 
breakaway supports that also meet the 
most demanding service requirements. 
Nevertheless, there are breakaway 
support designs meeting the new 
requirements available to cover the full 
range of service requirements likely to 
be encountered. Thus, given the 
reduction in the sizes of vehicles on our 


highways, the laboratory evidence that 
1800-pound vehicles failed, in 20-mph 
tests, to breakaway some supports 
accepted under the old breakaway 
requirements, and the availability of 
supports meeting the new breakaway 
requirements, the FHWA can find no 
basis for not imposing the new 
breakaway requirements. 

In setting July 1,1990, as the date for 
full compliance with the new 
requirements, FHWA gave 
consideration to the safety of the 
motoring public, the time some highway 
agencies will need to revise their 
breakaway support designs and 
specifications, and development work 
underway by support suppliers that is 
likely to result in replacement products 
for those supports rendered 
unacceptable by the new requirements. 
Since the supports installed in the 
transition period will, at a minimum, 
have to have been found acceptable 
under the old breakaway requirements 
and there will be only a limited number 
of supports not meeting the new 
requirements installed in the transition 
period, the FHWA believes any benefits 
the public might gain from an immediate 
imposition of the new requirements will 
be offset by increased costs owing to 
disruption of highway agencies' current 
practices and of their possibly 
unnecessarily having to select designs 
that are incompatible with their current 
practices. These costs are likely to be 
avoided if the support suppliers can 
finish development of compatible 
substitutions for their old designs in the 
time allowed for compliance. The 
FHWA recognizes that there is no 
assurance that this will happen. But, 
given the efforts already expended by 
the suppliers and the technical 
feasibility of developing supports to 
meet the new requirements, the FHWA 
believes there is a high probability that, 
when the suppliers are given a definite 
date when compliance will be required, 
they will meet the challenge. 

The FHWA believes that this action 
will have a minimal regulatory impact. 
Title 23, U.S.C. section 109. Standards, 
requires that: 

(a) The Secretary shall not approve plans 
and specifications for proposed projects on 
any Federal-aid system if they fail to provide 
for a facility (1) that will adequately meet the 
existing and probable future traffic needs and 
conditions in a manner conducive to safety, 
durability, and economy of maintenance: (2) 
that will be designed and constructed in 
accordance with standards best suited to 
accomplish the foregoing objectives and to 
conform to the particular needs of each 
locality. 
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Part 625 of Title 23. CFR, is the 
instrument by which the FI IWA, acting 
for the Secretary of Transportation, 
informs State highway agencies of the 
bases upon which highway projects will 
be evaluated for compliance with the 
statutory design requirements. The 
principal element of this rule revises 
FHWA’s requirements for the design of 
breakaway supports for highway signs, 
luminaires, and traffic signals. The 
remaining elements of the rule bring the 
guidance in Part 625 up to date with 
currently accepted design practices. 

Since some breakaway supports 
meeting the new requirements 
promulgated by this rule are already 
being installed by highway agencies, the 
FHWA does not believe this rule will 
impose a significant, if any, cost burden 
on the States. However, individual 
highway agencies may have to adopt 
some new designs because certain of 
their current designs do not meet the 
new breakaway requirements. To 
mitigate problems this may cause 
affected highway agencies, the FHWA is 
extending the compliance date to July 1. 
1990, for highway agencies to meet the 
new requirments. During this time the 
FHWA expects that several breakaway 
support suppliers will redesign and 
qualify their products to meet the new 
requirements. The FHWA also expects 
that most of these new products will be 
compatible with the ones replaced, thus, 
further reducing the burden on highway 
agencies. 

Regulatory Flexibility Act and 
Federalism Assessment 

Based on the discussion above and 
under the criteria of the Regulatory 
Flexibility Act [Pub. L. 90-354), the 
FHWA hereby certifies that this action 
will not have a significant economic 
impact on a substantial number of small 
entities. The FHWA has carefully 
considered the federalism implications 
of this action in light of the principles, 
criteria, and requirements of the 
President’s Executive Order on 
Federalism, E.0.12612, October 26,1987. 
The FHWA has determined that this 
final rule does not have sufficient 
Federalism implications to warrant the 
preparation of a Federalism 
Assessment. 

A regulatory information number 
(RIN) is assigned to each regulatory 
action listed in the Unified Agenda of 
Federal Regulations. The Regulatory 
Information Service Center publishes 
the Unified Agenda in April and 
October of each year. The RIN number 
contained in the heading of this 
document can be used to cross reference 
this action with the Unified Agenda. 


(Catalog of Federal Domestic Assistance 
Program Number 20.205, Highway Planning 
and Construction. The regulations 
implementing Executive Order 12372 
regarding intergovernmental consultation on 
Federal programs and activities apply to this 
program.) 

List of Subjects in 23 CFR Part 625 

Design standards. Grant programs— 
transportation. Highways and roads. 
Incorporation by reference, Reporting 
requirements. 

In consideration of the foregoing, the 
FHWA is amending Chapter I of title 23, 
Code of Federal Regulations, Part 625 as 
set forth below. 

Issued on: December 5,1988. 

Robert E. Farris. 

Fedem! Highway Administrator. 

The FHWA hereby amends 23 CFR 
Part 625 as follows: 

PART 625—DESIGN STANDARDS FOR 
HIGHWAYS 

1. The authority citation of Part 625 
continues to read as follows: 

Authority: 23 U.S.C. 109, 315, and 402; 49 
CFR 1.48(b). 

§625.2 (Amended) 

2. In § 625.2, paragraph (a)(2) is 
amended by substituting the word 
“constructed” for the word 
“contracted,” 

§625.4 (Amended j 

3. In § 625.4, an introductory 
paragraph is added: footnote numbers 1 
and 2 located after the heading of 
paragraph (a) are removed: paragraphs 
(b)(1), (2), (3). and (5) are revised; a new 
paragraph (b)(6) is added; and 
paragraph (c)(2) is revised, as follows: 

§ 625.4 Standards, policies, and standard 
specifications. 

The documents listed in this section 
are incorporated by reference in 
accordance with 5 U.S.C. 552(a) and are 
on file at the Office of the Federal 
Register in Washington, DC. They are 
available for inspection as noted in 
footnote numbers 1 and 2 in the 
Appendix to this Part. 

• • • • • 

(b) Bridges and structures. (1) 
Standard Specifications for Highway 
Bridges. Thirteenth Edition, AASHTO 
1983, and Interim Specifications. 

Bridges, AASHTO, issued annually, 1984 
through 1988. [3] 

(2) Standard Specifications for 
Movable Highway Bridges, AASHTO 
1988. [3] 

(3) Bridge Welding Code (Dl.5-88). 
AASHTO/AWS 1988. (3. 4) 


(5) Standard Specifications for 
Structural Supports for Highway Signs, 
Luminaires and Traffic Signals. 
AASHTO 1985, and Interim 
Specifications, Bridges, AASHTO 1986 
through 1988. For use on Federal-aid 
highway projects, the requirement for 
maximum change in velocity in Section 
7. Breakaway Supports, may be 16 fps in 
lieu of the 15 fps contained in the 
AASHTO specifications. [3| 

(6) Navigational Clearances for 
Bridges. FHWA, 23 CFR Part 650, 
Subpart H. 

(c) * ‘ • 

(2) Standard Specifications for 
Transportation Materials and Methods 
of Sampling and Testing, Parts 1 and II, 
AASHTO 1986. (3) 
***** 

§625.5 (Amended] 

4. In §625.5, paragraphs (a)(7) and (9) 
are revised; paragraph (a)(12) is added; 
paragraphs (b)(2), (3), (4), (5). and (6) are 
revised; a new paragraph (b)(7) is 
added; paragraph (c) is removed; 
paragraph (d) is redesignated as a new 
paragraph (c); and paragraph (c)(5) is 
added to read as follows: 

§ 625.5 Guides and references. 
***** 

1 °) 

(7) Guidelines on Pavement 
Management. AASHTO 1985. |3] 

(8) * • * * • 

(9) Skid Accident Reduction Program, 
T 5040.17, FHWA December 23.1980. (2) 

( 10 ) * • • • • 

( 11 ) * * * * * 

(12) AASHTO Guide for Design of 
Pavement Structures, AASHTO 1988. |3| 

lb) * * * 

(2) Manual for Maintenance 
Inspection of Bridges, AASHTO 1983, 
and Interim Specifications. Bridges, 
AASHTO 1986 through 1388. [3| 

(3) Guide Specifications for Fracture 
Critical Non-Redundant Steel Bridge 
Members. AASHTO 1978, and amending 
Interim Specifications, Bridges. 

AASHTO 1981 through 1987. (31 

(4) Guide Specifications for 
Horizontally Curved Highway Bridges. 
AASHTO 1900, and amending Interim 
Specifications, Bridges, AASHTO 1981 
through 1988. (3] 

(5) Guide Specifications for Seismic 
Design of Highway Bridges, AASHTO 
1983, and amending Interim 
Specifications, Bridges, AASHTO 1985 
through 1988. [3J 

(6) Highway Drainage Guidelines, 
Volumes 1 and VIII. AASHTO 1987. (3] 

(7) Manual on Subsurface 
Investigations. AASHTO. 1988. |3) 

(c) Other. • * * 
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(5) Guide Specifications for Highway 
Construction AASHTO 1985. [3] 
***** 

Appendix A is amended by revising 
footnotes 2 and 3 as follows: 

Appendix A |Amended| 
***** 

a These documents may be reviewed at 
the Department of Transportation Library. 
400 7th Street. SW., Washington, DC 20590 in 
Room 2200. These documents are also 
available for inspection and copying as 
provided in 49 CFR Part 7. Appendix D. 

* American Association of State Highway 
and Transportation Officials. Suite 225. 444 
North Capitol Street. NW.. Washington, DC 
20001. 

[FR Doc. 89-95 Filed 1-4-89. 8:45 am) 

BILLING COOE 4910-22-M 


DEPARTMENT OF THE INTERIOR 
Bureau of Indian Affairs 
25 CFR Part 5 

Preference In Employment 

November 1.1988. 

agency: Bureau of Indian Affairs, 
Interior. 

action: Final rule, 

summary: The Bureau of Indian Affairs 
is revising its Preference in Employment 
Regulations by extending the 
application of Indian preference to 
persons of the Osage Tribe of 
Oklahoma, who are at least one-quarter 
degree Indian ancestry, whose rolls 
were closed by an act of Congress. This 
is in the best interest of the individuals 
employed and those seeking 
employment, who are descendants of 
the Osage Tribe. 

This revision extends the expired date 
of September 15.1988, for one additional 
year upon publication to allow the tribe 
one final opportunity to organize and to 
establish current membership standards. 
The extended period of time is 
necessary so as not to deny employment 
to persons who received preference 
based on the one-quarter degree 
standard. The one-quarter degree 
standard will remain applicable for only 
one year or until the Osage Tribe has 
formally organized and established 
membership standards, whichever 
comes First. 

EFFECTIVE DATE: January 5,1989. 

FOR FURTHER INFORMATION CONTACT: 

Mercedes C. Lewis. Division of 
Personnel Management, Bureau of 
Indian Affairs, Department of the 
Interior, Washington. DC 20245, 
telephone number (202) 343-9306. 


SUPPLEMENTARY INFORMATION: The 

authority to issue rules and regulations 
is vested in the Secretary of the Interior 
by 5 U.S.C. 301 and sections 463 and 465 
of the Revised Statutes (25 U.S.C. 2 and 
9). This final rule is published in 
exercise of authority delegated by the 
Secretary of the Interior to the Assistant 
Secretary—Indian Affairs by 209 DM 8. 

Indians, as defined in the Indian 
Reorganization Act of June 18,1934, 
receive employment preference in 
appointments in the Bureau of Indian 
Affairs. The preference conferred in 25 
U.S.C. 472 must be applied in the filling 
of every vacant position within the 
Bureau of Indian Affairs, Freeman v. 
Morton, 499 F.2d 492 (DC Cir. 1974). The 
Secretary issued a final rule for the 
definition of an Indian on January 17. 
1978. A fifth criterion applied to the Five 
Civilized Tribes of Oklahoma and to the 
Osage Tribe whose rolls were closed by 
Acts of Congress and who had not as 
yet reorganized so as to establish 
current membership standards. Many 
such persons have received preference 
based on the one-quarter degree 
standard previously established by the 
Secretary. In order that they would not 
be deprived of that eligibility and made 
to meet the one-half degree standard, in 
1978. the tribes were allowed 3 years, 
until July 17,1981. in which to organize. 
Ten years later the Osage Tribe is the 
only remaining tribe that has not 
organized. 

The complexities of the Osage’s 
unique history have been described in 
the litigation surrounding the 
organization of the tribe and the 
authority of the Tribal Council. See 
Logan v. Andrus, 457 F. Supp. 1318 (D. 
Okla., 1978). affirmed F.2d 269 (10th 
Cir. 1981). It is apparent that the Osages 
have a uniquely difficult task in 
organizing, since they are the only tribe 
which is excluded from organizing under 
the provisions of the Indian 
Reorganization Act and the Oklahoma 
Indian Welfare Act. Also, the 
Secretary’s regulations under the 1906 
Osage Allotment Act permit only Osage 
headright holders to vote for the tribal 
council. However, the Osage Tribe has 
made little progress in the last ten years 
in its efforts to resolve these 
complexities. At this point, we can no 
longer assume that the Osage Tribe 
plans to formally organize. 

On October 4,1984, the Bureau of 
Indian Affairs published a final rule (49 
FR 39157) to amend 25 CFR Part 5. 
Preference in Employment Paragraph 
(e) of § 5.1 specified the date of October 
4,1985. as the final date for making 
appointments of persons of one-quarter 
degree Indian ancestry. On September 
15,1986, the Bureau of Indian Affairs 


published a final rule (51 FR 32632) to 
revise 25 CFR Part 5, Preference in 
Employment. Paragraph (e) of § 5.1 
specifies the date of September 15,1988, 
as the final date for making 
appointments of persons of one-quarter 
degree Indian ancestry. The time limit is 
hereby extended for one year from the 
date of publication of this document in 
the Federal Register to permit the Osage 
Tribal Council one more year in which 
to organize and to establish current 
membership standards for purposes of 
Indian preference employment for their 
tribal members in the Bureau of Indian 
Affairs. This extension will not be 
renewed. 

Osage Tribal persons, who are 
employed by the Bureau of Indian 
Affairs and who received preference in 
any previous appointment, will continue 
to be preference eligibles so long as they 
are continuously employed. 

In accordance with 5 U.S.C. 553(a)(2), 
because this final rule applies to the 
Bureau of Indian Affairs’ personnel 
management practices, the rulemaking 
requirements contained in 5 U.S.C. 553 
are not applicable. This rule extends the 
time limit for employment with the 
Bureau to persons of the Osage Indian 
Tribe, only. Accordingly, this regulation 
is issued as a final rule and will become 
effective upon the date of the 
publication in the Federal Register. 

The primary author of this document 
is Mercedes Lewis, Supervisory 
Personnel Staffing Specialist, Division of 
Personnel Management, Bureau of 
Indian Affairs, telephone number, (202) 
343-9306. 

Because the rule relates to Agency 
management and personnel, prior notice 
and opportunity for comments are not 
required, and the rule may be made 
immediately effective (5 U.S.C. 

553(a)(2)). The Department of the 
Interior has determined that this 
document is not a major rule and does 
not require a regulatory analysis under 
Executive Order 12291. This rule 
involves potential Osage Tribal 
members only, who would be seeking 
Federal employment in the BIA. There is 
no other tribe affected. The Office of 
Management and Budget (O.M.B.) has 
informed us that the information 
collections contained in 25 CFR 5 need 
not be reviewed by them under the 
Paperwork Reduction Act, Pub. L. 96- 
511. 

The Department of the Interior has 
determined that this document does not 
have a significant economic effect on a 
substantial number of small entities. 
This rule affects only persons of the 
Osage Tribe of Indians. 
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This final rule is published in exercise 
of authority delegated by the Secretary 
of the Interior to the Assistant 
Secretary—Indian Affairs by 209 DM 8. 

List of Subjects In 25 CFR Part 5 

Employees. Government employees, 
Indians. 

Accordingly, 25 CFR Part 5 is 
amended as follows: 

PART 5-PREFERENCE in 
EMPLOYMENT 

1. The authority citation for Part 5 
continues to read as follows: 

Authority: 4 Stat. 737, 25 U.S.C. 43: 22 Slat. 
88, 25 U.S.C. 46; 28 Stat. 313, 25 U.S.C. 44; 24 
Stat. 389. 25 U.S.C. 348; and 48 Stat. 980. 25 
U.S.C. 472 and 479. 

2. Paragraph (e) of 5 5.1 is revised to 
read as follows: 

§ 5.1 Definitions. 

• • * • • 

(e) For one (1) year or until the Osage 
Tribe has formally organized, whichever 
comes first, effective January 5.1989, a 
person of at least one-quarter degree 
Indian ancestry of the Osage Tribe of 
Indians, whose rolls were closed by an 
act of Congress. 

3. Section 5.4 of 25 CFR is revised to 
read as follows: 

§ 5.4 Information collection. 

The Office of Management and Budget 
has informed the Department of the 
Interior that the information collection 
requirements contained in Part 5 need 
not be reviewed by them under the 
Paperwork Reduction Act (44 U.S.C. 

3501 et seq .). 

W.P. Ragsdale, 

Acting Assistant Secretary—Indian Affairs . 
(FR Doc. 89-17 Filed 1-4-89: 8:45 am] 

BILLING CODE 4310-02-41 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 
26 CFR Part 1 
1T.D. 8238] 

Corporate Separations; Income Taxes 

agency: Internal Revenue Service, 
Treasury. 

action: Final regulations. 

summary: This document contains final 
regulations relating to corporate 
separations. A corporate separation, 
typically, is a transaction in which a 
distributing corporation distributes to its 
shareholders or security holders stock, 
or stock and securities, of a controlled 


corporation and after which the 
distributing and the controlled 
corporations conduct businesses 
previously conducted directly or 
indirectly by the distributing 
corporation. These regulations revise 
existing regulations to reflect 
administrative and judicial experience 
under those existing regulations. These 
regulations apply to the shareholders 
and security holders of corporations 
undertaking corporate separations and 
provide guidance needed to comply with 
the law. The Final regulations do not 
reflect amendments to section 355 of the 
Internal Revenue Code of 1986 made by 
the Revenue Act of 1987 and the 
Technical and Miscellaneous Revenue 
Act of 1988. 

effective date: These regulations 
apply to transactions occurring after 
February 6,1989. 

FOR FURTHER INFORMATION CONTACT: 

Richard F. McManus of the Corporate 
Division, Office of the Chief Counsel, 
Internal Revenue Service, 1111 
Constitution Avenue. ISTW., Washington. 
DC 20224 (Attention: CC:Corp:03) (202- 
566-3422 (Mr. McManus) not a toll-free 
call). 

SUPPLEMENTARY INFORMATION: 
Background 

On January 21.1977, the Federal 
Register published proposed 
amendments to the Income Tax 
Regulations (26 CFR Part 1) under 
sections 355 and 346 (as in effect prior to 
its amendment by the Tax Equity and 
Fiscal Responsibility Act of 1982) of the 
Internal Revenue Code of 1954 (42 F*R 
38866). The amendments were proposed 
to revise the existing regulations to 
reflect administrative and judicial 
experience under those existing 
regulations. Since a public hearing was 
not requested, none was held. After 
consideration of all of the comments 
regarding the proposed amendments, 
those amendments are adopted as 
revised by this Treasury decision. 

Section 355 provides that, under 
certain conditions, a corporation may 
distribute stock, or stock and securities, 
of a subsidiary without recognition of 
gain or loss to its shareholders or 
security holders. The proposed 
regulations made two major changes to 
the existing regulations under section 
355. First the regulations under section 
355(a)(1)(B) (requiring that the 
transaction not be used principally as a 
device for the distribution of earnings 
and profits) were revised to specify 
factors to be taken into account in 
determining whether a transaction was 
used principally as such a device. 
Second, the regulations under section 


355 (b) (relating to active businesses) 
were revised to permit the separation of 
a single business, thereby conforming 
them to the holdings of Commissioner v. 
Goody. 289 F.2d 490 (6th Cir. 1961), afl'g 
33 T.C. 771 (1960). and United States v. 
Marett. 325 F.2d 28 (5th Cir. 1963). The 
proposed regulations also proposed to 
clarify the business purpose requirement 
under section 355. A discussion of the 
more important comments received on. 
and a description of the changes made 
to. the proposed regulations follow. 

Comments On, And Changes To, 
Proposed Regulations 

Business Purpose 

(1) Independent requirement Section 
1.35S—2(b)(1) of the proposed regulations 
expressed the business purpose 
requirement as an independent 
requirement under section 355. 
Commenters objected to the treatment 
of the business purpose requirement as 
a separate requirement and suggested 
that the existence of a corporate 
business purpose should be considered 
only in determining whether a 
transaction was used principally as a 
device for the distribution of earnings 
and profits within the meaning of 
section 355(a)(1)(B). 

Treasury and the Internal Revenue 
Service acknowledge that there is a very 
close relationship between the business 
purpose requirement and the 
requirement that the transaction not be 
used principally as a device for the 
distribution of earnings and profits. 
Accordingly, the final regulations clarify 
that the corporate business purpose is 
evidence that the transaction was not 
used principally as such a device. See 
§ 1.355-2(d)(3)(ii) in this document. This 
new provision is discussed below under 
the heading “Evidence of Nondevice.” 

However. Treasury and the Internal 
Revenue Service believe that, as held in 
Commissioner v. Wilson , 353 F.2d 184 
(9th Cir. 1965), a transaction that is not 
carried out for a corporate business 
purpose should not qualify under section 
355. even if it was not used principally 
as a device for the distribution of 
earnings and profits. Accordingly, the 
Final regulations retain the independent 
business purpose requirement. See 
§ 1.35S—2(b)(1) in this document. 

(2) Corporate business purpose. 

Section 1.355—2{b)(l) of the proposed 
regulations provided that a distribution 
qualifies under section 355 only if it is 
carried out for one or more corporate 
business purposes. Corporate business 
purposes were identified as “real and 
substantial nontax reasons germane to 
the business of the corporations.” 
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Commenters objected to the ‘‘real and 
substantial“ standard on the grounds 
that it is not useful and is confusing. 
However, Treasury and the Internal 
Revenue Service continue to believe that 
the "real and substantial" standard 
provides a useful description of the type 
of corporate business purpose required 
under section 355. Accordingly, the final 
regulations retain that standard. See 
§ 1.355—2(b)(2) in this document. 

Commenters requested 
reconsideration of the "nontax" 
standard. The Internal Revenue Service 
has ruled that reduction of state and 
local capital taxes is a corporate 
business purpose. Rev. Rul. 7B-187, 

1976-1 C.B. 97. That rule will remain in 
effect. However, Treasury and the 
Internal Revenue Service continue to 
believe that reduction of Federal taxes 
should not be regarded as a corporate 
business purpose. Accordingly, the final 
regulations replace the "nontax" 
standard with a "non Federal tax" 
standard. 

Commenters wondered whether the 
potential reduction of Federal taxes will 
offset or negate the existence of a non- 
Federal tax business purpose. In 
response, the final regulations clarify 
that only a transaction motivated in 
whole or in substantial part by a 
corporate business purpose will satisfy 
the corporate business purpose 
requirement. Further, the final 
regulations clarify that the potential 
reduction of Federal taxes by the 
distributing or controlled corporations 
(or a corporation controlled by either) is 
relevant in determining whether a 
corporate business purpose motivated 
the distribution. The final regulations 
also provide that a purpose of reducing 
non Federal taxes is not a corporate 
business purpose if (i) the transaction 
will effect a reduction in both Federal 
and non Federal taxes because of 
similarities between Federal tax law 
and the tax law of the other jurisdiction 
and (ii) the reduction of Federal taxes is 
greater than or substantially 
coextensive with the reduction of non 
Federal taxes. See § 1.355—2(b) (1) and 

(2) in this document. Three examples are 
also added in § 1.355—2(b)(5). The first 
illustrates that a distribution which is 
made to enable the distributing and/or 
controlled corporation to make an 
election to be an S corporation does not 
meet the corporate business purpose 
requirement. The second example 
illustrates that the result is the same if 
the distribution is made to enable the 
distributing and/or controlled 
corporation to elect to become an S 
corporation both for Federal tax 
purposes and for purposes of a state that 


has tax law provisions similar to 
Subchapter S of the Internal Revenue 
Code of 1986. The third example 
illustrates that the magnitude of the 
potential reduction of Federal taxes is 
relevant to the determination of whether 
the distribution is motivated by a 
corporate business purpose. 

(3) Shareholder purpose . Section 
1.355—2(b)(1) of the proposed regulations 
provided that a distribution qualifies 
under section 355 only if it is carried out 
for purposes "germane to the business of 
the corporations." It further provided 
that "a shareholder purpose for a 
transaction may be so nearly 
coextensive with a corporate business 
purpose as to preclude any distinction 
between them. In such a case, the 
transaction is carried out for purposes 
germane to the business of the 
corporations." Some commenters 
complained that the proposed 
regulations did not adequately 
acknowledge that, in a closely held 
corporation, the purposes of the 
shareholders cannot be distinguished 
from those of the corporation. Other 
commenters complained that the 
proposed regulations addressed cases in 
which the shareholder purposes are 
totally coextensive with the corporate 
business purposes, but failed to address 
the more common cases in which there 
is only partial overlap. 

In response, the final regulations 
revise example (2) of § 1.355—2(b)(2) of 
the proposed regulations to present a 
disproportionate distribution that 
satisfies the business purpose 
requirement without a shareholder 
disagreement. See example (2) of 
§ 1.355—2(b)(5) in this document. The 
final regulations also provide that a 
purpose germane to the business of the 
affiliated group to which a corporation 
belongs is a corporate business purpose. 
See § 1.355—2(b)(2) in this document. 

As explained above, the final 
regulations clarify that a transaction 
that is motivated in substantial part by a 
corporate business purpose does not fail 
to satisfy the business purpose 
requirement merely because it is 
motivated in part by non-Federal tax 
shareholder purposes. See § 1.355- 
2(b)(1) in this document. 

(4) Business purposes for distribution. 
The final regulations provide that the 
distribution of the stock, or stock and 
securities, of the controlled corporation 
to the shareholders must be carried out 
for one or more corporate business 
purposes. In example (3) of § 1.355- 
2(b)(2) of the proposed regulations, the 
distribution is not carried out for a 
corporate business purpose. The alleged 
corporate business purpose for the 


transaction is protection of a business 
from the risks of another business. 
Because that purpose is satisfied as 
soon as the risky business is dropped 
down to a subsidiary, the distribution of 
the stock of the subsidiary is not carried 
out for that purpose. Commenters 
argued that separate incorporation 
might not satisfy the alleged corporate 
business purpose because a court might 
disregard the separate corporate 
identity of the subsidiary. Upon 
reconsideration, Treasury and the 
Internal Revenue Service continue to 
believe that example (3) is an 
appropriate illustration of the 
requirement that the distribution be 
carried out for a corporate business 
purpose. The facts of that example have 
been clarified, however, to assume that, 
under applicable law. risk is alleviated 
by the transfer of assets to the 
subsidiary. See example (3) of § 1.355- 
2(b)(5) in this document. 

(5) Availability of alternative 
arrangement. Example (4) of § 1.355- 
2(b)(2) of the proposed regulations 
involves a transfer by the distributing 
corporation of one of its two businesses 
to a new controlled corporation and a 
distribution of the stock of the 
controlled corporation where the 
transfer and the distribution are 
required by a lender as a condition on 
additional loans. The example 
concludes that the distribution was 
carried out for one or more corporate 
business purposes. Commenters asked 
whether the distribution in example (4) 
would be carried out for one or more 
corporate business purposes if the 
lender would have been satisfied to 
have the distributing corporation 
transfer its two businesses to two new 
controlled corporations and continue as 
a holding company. 

Commenters referred to Rev. Rul. 77- 
22,1977-1 C.B. 91, in which a 
distribution by the distributing 
corporation of the stock of a preexisting 
controlled corporation is carried out for 
one or more corporate business 
purposes, where the distribution is made 
in response to the concerns of a lender 
that the proceeds of loans to the 
controlled corporation not be applied to 
the business of the distributing 
corporation. They hypothesized the 
existence of lenders who would have 
been satisfied to have the distributing 
corporation transfer its other business to 
a new controlled corporation and 
continue as a holding company. They 
noted that Rev. Rul. 77-22 could be read 
to hold that, under these hypothetical 
facts, a distribution by the distributing 
corporation of the stock of the 
preexisting controlled corporation 
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would be carried out for one or more 
corporate business purposes. 

Treasury and the Internal Revenue 
Service believe that a distribution 
satisfies the business purpose 
requirement only if the distributing 
corporation cannot achieve its corporate 
business purpose through a nontaxable 
transaction that does not involve a 
distribution of the stock of a subsidiary 
and that is neither impractical nor 
unduly expensive. Thus, if such an 
alternative transaction is available, the 
distribution is not carried out for a 
corporate business purpose. 

Accordingly, example (4) is replaced by 
new examples illustrating this aspect of 
the business purpose requirement. See 
examples (4) and (5) of § 1.355-2(b)(5) in 
this document. 

Continuity of Interest 

Section 1.355-2(b)(l) of the proposed 
regulations provided that section 355 
contemplates a continuity of interest in 
all or part of the business enterprise on 
the part of those persons who, directly 
or indirectly, were the owners of the 
enterprise prior to the distribution or 
exchange. There was concern it could be 
argued that the phrase “all or part” 
meant a transaction could qualify even 
if none of the owners of the enterprise 
before the separation had,.after the 
distribution, an interest in the business 
enterprise of one of the separated 
corporations. The final regulations make 
clear that the separation must effect 
only a readjustment of continuing 
interests in the property of the 
distributing and controlled corporations. 
In this regard, section 355 requires that 
one or more persons who, directly or 
indirectly, were the owners of the 
enterprise prior to the distribution or 
exchange own, in the aggregate, an 
amount of stock establishing a 
continuity of interest in each of the 
modified corporate forms in which the 
enterprise is conducted after the 
separation. These rules have been 
relocated in a new § 1.355-2(c). Four 
examples illustrating the continuity of 
interest requirement are added, the 
principles of which are based on 
previously published revenue rulings. 

See Rev. Rul. 69-293,1969-1 C.B. 102 
and Rev. Rul. 79-293,1979-2 C.B. 125. 

Device for Distribution of Earnings and 
Profits in General 

Section 1.355-2(c) of the proposed 
regulations interpreted the requirement 
of section 355(a)(1)(B) that the 
transaction not be used principally as a 
device for the distribution of earnings 
and profits of the distributing 
corporation, the controlled corporation, 
or both (a “device"). That interpretation 


consisted of a description of the tax 
avoidance that could be achieved 
through the use of a device, a 
specification of factors (“device 
factors”) whose presence is evidence 
that the transaction was used 
principally as a device (“evidence of 
device"), and a specification of certain 
transactions that ordinarily would not 
be considered to be a device for the 
distribution of earnings and profits. The 
final regulations generally retain these 
provisions. At the request of 
commenters, they also specify factors 
(“nondevice factors") whose presence is 
evidence that the transaction was not 
used principally as a device (“evidence 
of nondevice"). See 51.355-2(d) in this 
document. 

Section 1.355-2(c)(l) of the proposed 
regulations explained that a corporate 
separation can present potential for the 
avoidance of the dividend provisions of 
the Code. The final regulations make 
clear that avoidance potential is 
presented by the substitution of stock 
interests in two or more corporations for 
a stock interest in a single corporation. 
In particular, avoidance potential can be 
presented by distributions in which the 
distributing corporation liquidates as 
well as by distributions in which the 
distributing corporation does not 
liquidate. The final regulations also 
replace the reference to sales or 
liquidations with a reference to sales, 
exchanges, or transactions that are 
treated as exchanges under the Code, 
thus making clear that redemptions as 
well as liquidations are covered by the 
rules. They also limit the rules to 
transactions involving stock on the 
grounds that sections 355(a)(3) and 
356(d)(2)(C) generally render 
transactions involving securities 
incapable of use to avoid the dividend 
provisions of the Code. At the request of 
commenters, the final regulations clarify 
that the determination whether a 
transaction was used principally as a 
device depends on all of the facts and 
circumstances, and that the presence of 
the device factors specified in § 1.355- 
2(d)(2) is not alone controlling. See 
§ 1.355—2(d)(1) in this document. The 
final regulations also make clear that a 
device can include a transaction that 
effects a recovery of basis. 

The provision in § 1.355—2(c)(1) of the 
proposed regulations regarding pro rata 
distributions is clarified and made a 
separate provision in the final 
regulations. See § 1.355-2(d)(2)(ii) in this 
document. Certain transactions that are 
ordinarily considered not to have been 
used principally as a device are 
specified in a separate provision in the 
final regulations. As suggested by 


commenters. that provision clarifies that 
these transactions are ordinarily 
considered not to have been used 
principally as a device, notwithstanding 
the presence of any of the device factors 
specified in § 1.355-2(d)(2). See § 1.355- 
2(d)(5) in this document. 

Subsequent Sale or Exchange of Stock 

(1) Perse rule. Section 1.355-2(c)(2) of 
the proposed regulations provided that a 
subsequent sale or exchange of 20 
percent or more of the stock of either the 
distributing or the controlled 
corporation, negotiated or agreed upon 
before the distribution, is conclusive 
evidence of device. Commenters 
objected to this rule on the grounds that 
it is arbitrary, that it has no case law 
support, and that it is inconsistent with 
the facts and circumstances standard 
mandated by the Code and expressed in 
§ 1.355-1 (c)(1) of the proposed 
regulations. 

Upon reconsideration, Treasury and 
the Internal Revenue Service continue to 
believe that a subsequent sale or 
exchange of stock of either the 
distributing or the controlled 
corporation, negotiated or agreed upon 
before the distribution, is substantial 
evidence of device. However, they agree 
with the commenters that section 
355(a)(1)(B) does not require that this 
evidence be treated as conclusive, and 
that taxpayers should not be denied the 
opportunity to prove that, despite the 
sale or exchange, the transaction was 
not used principally as a device. 
Accordingly, the perse rule is 
eliminated in the final regulations. 

The final regulations provide that a 
subsequent sale or exchange of stock of 
either the distributing or the controlled 
corporation, negotiated or agreed upon 
before the distribution, is substantial 
evidence of device. Generally, the 
greater the percentage of stock sold or 
exchanged, the stronger the evidence of 
of device. See § 1.355—2(d)(2)(iii)(A) in 
this document. In addition, the shorter 
the period of time between the 
distribution and the sale or exchange, 
the stronger the evidence of device. 

(2) Negotiated or agreed upon before 
the distribution. The final regulations 
retain the rules of the proposed 
regulations concerning whether a sale or 
exchange is considered to be negotiated 
or agreed upon before the distribution. 
See § 1.355—2(d)(2)(iii)(D) in this 
document. 

(3) Subsequent reorganizations. The 
final regulations retain the provision in 
§ 1.355—2(c)(2) of the proposed 
regulations that an exchange of stock 
pursuant to a plan of reorganization in 
which either no gain or loss or only an 
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insubstantial amount of gain is 
recognized is not evidence of device. 

The final regulations provide that for 
this purpose, gain treated as a dividend 
pursuant to sections 356(a)(2) and 316 
shall be disregarded. They also add a 
provision that any stock received in a 
reorganization exchange excepted from 
the subsequent sale rules will be 
treated, for purposes of those 
subsequent sale rules, as the stock 
surrendered. Thus, any sale or exchange 
of the stock received will be subject to 
the subsequent sale rules. See § 1.355- 
2(d)(2)(iii)(E) in this document. 

Nature And Use Of Assets 

(1) Assets not used in a qualifying 
trade or business 

SecUon U355-2(c)(3)(iii) of the 
proposed regulations provided that the 
transfer or retention of cash or liquid 
assets in excess of the reasonable needs 
of the post-distribution business of the 
transferee or the retaining corporation 
("excess liquid assets") is evidence of 
device. Some commenters agreed that 
the transfer of excess liquid assets 
should be evidence of device, but 
asserted that the retention of excess 
liquid assets should be a neutral factor. 
Other commenters noted that, because 
liquid assets must either be transferred 
or retained, the proposed regulations 
appeared to find evidence of device 
whenever excess liquid assets are 
present. 

Section 1.355-2(c)(3)(ii) of the 
proposed regulations provided that, if a 
substantial portion of the post¬ 
distribution assets of the distributing or 
the controlled corporation consists of a 
trade or business acquired during the 
five-year period preceding the 
distribution in a transaction in which 
the basis of the assets was not 
determined in whole or in part by 
reference to the transferor’s basis, this 
fact is evidence of device (the "new 
trade or business device factor"). Some 
commenters objected to this device 
factor on the grounds that the 
acquisition of a trade or business should 
be treated under the active business 
requirements of section 355(b) instead of 
the device clause of section 355(a)(1)(B). 
They pointed out that section 
355(b)(2)(C) denies qualification under 
section 355 to a distribution after which 
the only trade or business of the 
distributing or the controlled 
corporation is a trade or business that 
was acquired during the five-year period 
preceding the distribution in a 
transaction in which the basis of the 
assets was not determined in whole or 
in part by reference to the transferor’s 
basis. Other commenters objected to 
this device factor on the grounds that 


the presence of operating assets, even if 
newly acquired, should not be evidence 
of device. They argued that operating 
assets are not suitable for use in a 
device. 

Treasury and the Internal Revenue 
Service believe that the presence of 
excess liquid assets permits avoidance 
of the dividend provisions of the Code, 
regardless of the corporation that holds 
them. Treasury and the Internal 
Revenue Service also believe that the 
active business requirements of section 
355(b) do not render unnecessary the 
principle of the new trade or business 
device factor of § 1.355-2(c)(3)(ii) of the 
proposed regulations. Those 
requirements can be satisfied by a 
distribution after which the distributing 
corporation holds a business that it has 
conducted for five years, while the 
controlled corporation holds such a 
business and a business that was 
acquired during the five-year period 
preceding the distribution in a 
transaction in which the basis of the 
assets was not determined in whole or 
part by reference to the transferor's 
basis. Rev. Rul. 73-44,1973-1 C.B. 182, 
as clarified in Rev. Rul. 76-54,1976-1 
C.B. 96. 

The new trade or business device 
factor of the proposed regulations was 
limited to trades or businesses. Thus, it 
was generally consistent with § 1.355- 
2(b)(3) of the existing regulations, which 
provides that, if substantially all of the 
assets of the distributing and the 
controlled corporations are and have 
been used in the active conduct of 
trades or businesses that meet the 
requirements of section 355(b), this fact 
will be evidence of nondevice. On the 
other hand, the new trade or business 
device factor of the proposed 
regulations failed to find evidence of 
device in the presence of business 
assets that were not acquired as part of 
a trade or business and that are not or 
have not been used in the active 
conduct of a trade or business that 
satisfies the requirements of section 
355(b). Such assets include excess 
inventory. The final regulations correct 
this oversight. 

Accordingly, the final regulations 
provide that the existence of assets that 
are not used in a trade or business that 
satisfies the requirements of section 
355(b) is evidence of device. For this 
purpose, assets that are not used in a 
trade or business that satisfies the 
requirements of section 355(b) include, 
but are not limited to. cash and other 
liquid assets that are not related to the 
reasonable needs of a business 
satisfying such section. The strength of 
the evidence depends on all the facts 


and circumstances, including, but not 
limited to, the ratio for each corporation 
of the value of assets not used in a trade 
or business that satisfies the 
requirements of section 355(b) to the 
value of its business that is so 
described. A difference in the ratio 
described in the preceding sentence for 
the distributing and controlled 
corporation is ordinarily not evidence of 
device if the distribution is not pro rata 
among the shareholders of the 
distributing corporation and such 
difference is attributable to a need to 
equalize the value of the stock 
distributed and the value of stock or 
securities exchanged by the distributees. 
See 5 1.355-2(d)(2)(iv)(B). 

(2) Related function. Section 1.355- 
2(c)(3)(iv) of the proposed regulations 
provided that the continued integration 
of a function with the business from 
which it has been separated is evidence 
of device. Commenters objected to this 
device factor on the grounds that the 
specified conditions present no 
compelling evidence of device. 

Treasury and the Internal Revenue 
Service believe that the continued 
integration of a function with the 
business from which it has been 
separated should be evidence of device. 
This belief is based on the interpretation 
of section 355(a)(1)(B) expressed in 
§ 1.35S—2(c)(T) of the proposed 
regulations. Under certain 
circumstances, continued integration 
indicates a tikelihood of avoidance of 
the dividend provisions of the Code. 

Most commenters agreed that the 
continued integration of a function 
consisting of real estate with the 
business from which it has been 
separated should be evidence of device. 
However, they questioned whether other 
cases of continued integration should be 
evidence of device. The function might 
be truly integral to the business from 
which it has been separated, in which 
case it could not be sold without 
adversely affecting that business. 

Accordingly, the final regulations 
revise the related function device factor 
of § 1.355-2(c)(3)(iv) of the proposed 
regulations. The device factor is 
restricted to apply to the continued 
integration of a function with the 
business from which it has been 
separated only if the function can be 
sold without adversely affecting the 
business from which it has been 
separated. For example, the function 
may be capable of sale without an 
adverse effect on the business from 
which it has been separated because 
adequate substitutes are available. See 
§ 1.355-2(d)(2)(iv)(C) in this document. 
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Evidence of Nondevice 

Section 1.355—2(c)(1)* (2). and (3) of the 
proposed regulations specified device 
factors whose presence is evidence of 
device. At the request of commenters, 
the final regulations specify several 
nondevice factors whose presence is 
evidence of nondevice. See § 1.355- 
2(d)(3) in this document. 

Commenters suggested that the 
business purposes for a transaction may 
indicate that it was not used for tax 
avoidance purposes and, therefore, was 
not used principally as a device. Upon 
reconsidering the device rules, Treasury 
and the Internal Revenue Service agree 
that the corporate business purposes for 
a transaction may be sufficiently 
compelling to outweigh the evidence of 
device that the transaction presents. 
Accordingly, the final regulations reflect 
this conclusion. See § 1.355—2(d)(3)(ii) in 
this document. 

The final regulations provide that the 
corporate business purposes for a 
transaction present evidence of 
nondevice. In accordance with the facts 
and circumstances standard of § 1.355- 
2(c)(1) of the proposed regulations, the 
strength of this evidence depends on all 
of the facts and circumstances. The final 
regulations adopt a sliding scale 
approach. Thus, the greater the evidence 
of device, the stronger the corporate 
business purpose necessary to outweigh 
that evidence. Evidence of device 
presented by a disproportionate 
allocation of assets not used in a trade 
or business that satisfies the 
requirements of section 355(b) can be 
outweighed by the presence of a strong 
corporate business purpose for that 
allocation. The final regulations also 
specify nonexclusive factors to be taken 
into account in assessing the strength of 
a corporate business purpose. See 
§ 1.355—2(d)(3)(ii) in this document. 

The final regulations specify other 
nondevice factors. One of these 
nondevice factors is that the distributing 
corporation is publicly traded and has 
no shareholders who hold large blocks 
of stock. See § 1.355-2(d)(3)(iii) in this 
document. Another nondevice factor is 
that all of the distributees are domestic 
corporations that would be entitled to 
the deduction under section 243(a)(1) 
available to corporations meeting the 
stock ownership requirements of section 
243(c), 243(a)(2), 243(a)(3), or 245(b) if 
the distribution were taxable as a 
dividend. See § 1.355-2(d)(3)(iv) in this 
document. 

Examples 

In light of the changes made to the 
device rules in the final regulations, the 
examples in § 1.355—2(c)(4) of the 


proposed regulations are replaced by 
new examples. The examples illustrate 
the application of the facts and 
circumstances device standard of 
§ 1.355—2(d)(1) and the balancing of the 
evidence of device presented by the 
device factors specified in § 1.355(d)(2) 
against the evidence of nondevice 
presented by the corporate business 
purpose nondevice factor specified in 
§ 1.355—2(d)(3)(ii). See 5 1.355-2(d)(4) in 
this document. 

Example (1) illustrates that the 
transaction will be considered to have 
been used principally as a device if 
there is a subsequent sale of stock by a 
shareholder to a key employee that is 
negotiated or agreed upon before the 
distribution, even though the employee 
could have acquired an equivalent 
amount of stock directly from the 
corporation. 

Example (2) involves the retention of 
liquid assets in excess of the reasonable 
needs of the business of the retaining 
corporation. That example concludes 
that the transaction was not used 
principally as a device because of the 
corporate business purpose for the 
transaction and the other facts and 
circumstances, including the facts that 
the excess liquid assets are not a 
substantial portion of the 
postdistribution assets of the retaining 
corporation and that the assets not used 
in the trade or business are divided 
between the two businesses in 
proportion to their values. In contrast, 
example (3) presents a case in which 
there is a strong corporate business 
purpose for the distribution, but there is 
also a transfer of cash substantially in 
excess of the reasonable needs of the 
business of the transferor and transferee 
corporations. That example concludes 
that, based on all of the facts and 
circumstances, the transaction was used 
principally as a device. Example (4) 
illustrates that the result will be the 
same as in example (3) if, instead of 
cash being transferred, operating assets 
unrelated to the business of the 
transferee corporation are purchased 
and transferred to it in anticipation of 
the distribution. 

Transactions Ordinarily Not A Device 

Section 1.355—2(c)(1) of the proposed 
regulations specified two transactions 
that are ordinarily not considered to be 
a device for the distribution of earnings 
and profits. The final regulations specify 
those transactions in a separate 
provision. As suggested by commenters. 
that provision clarifies that such a 
transaction is ordinarily considered not 
to have been used principally as a 
device, notwithstanding the presence of 
any of the device factors specified in 
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§ 1.355—2(d)(2). See § 1.355-2(d)(5)(i) in 
this document. 

Section 1.355—2(c)(1) of the proposed 
regulations accorded a presumption 
against device to a distribution if, in the 
absence of section 355, no part of a 
distribution of money by the distributing 
corporation, the controlled corporation, 
or any corporation controlled, directly or 
indirectly, by either of those 
corporations would be taxable as a 
dividend because of the absence of 
earnings and profits. 

Commenters questioned the relevance 
of the earnings and profits of the 
corporations other than the distributing 
corporation. They argued that the 
dividend avoidance interpretation of 
section 355(a)(1)(B) expressed in 
§ 1.355—2(c)(1) of the proposed 
regulations made only the earnings and 
profits of the distributing corporation 
relevant. Treasury and the Internal 
Revenue Service, however, believe that 
the earnings and profits of both the 
distributing and controlled corporations 
must be taken into account, and the final 
regulations so provide. See 5 1 355- 
2(d)(5)(ii) in this document. Also, the 
application of the presumption must 
take into account the possibility that a 
distribution by the distributing 
corporation would create earnings and 
profits if section 355 did not apply. 

Section 1.355-2(d)(5)(iii) provides that 
distributions that would be entitled to 
sale or exchange treatment under 
section 303(a) if section 355 did not 
apply are ordinarily considered not to 
have been used principally as a device. 
Section 1.355—2(d)(5)(iv) contains the 
presumption against device specified in 
§ 1.355—2(c)(1) of the proposed 
regulations for distributions that would 
be entitled to sale or exchange 
treatment under section 302(a) if section 
355 did not apply. 

The final regulations also clarify that 
a transaction to which section 302(a) or 
303(a) would apply if section 355 did not 
is not accorded the presumption against 
device if it involves the distribution of 
the stock of more than one controlled 
corporation and facilitates the 
avoidance of the dividend provisions of 
the Code through the subsequent sale or 
exchange of the stock of one corporation 
and the retention of the stock of another. 
The final regulations also add an 
example of a transaction that is not 
accorded the presumption because it 
presents such tax avoidance potential. 
See example (2) of § 1.355—2(d)(5)(v) in 
this document. 

Active Conduct of a Trade or Business 

(1) In general. Section 1.355-3 of the 
proposed regulations interpreted the 






288 


Federal Register / Vol. 54, No. 3 / Thursday. January 5. 1989 / Rules and Regulations 


active business requirements of section 
355(b). The final regulations retain those 
provisions and make clarifying revisions 
to 5 1.355-3(b)(2)(iii) (the “active 
conduct” requirement of section 
355(b)(2)(A)) and $ 1.355-3(b)(3) [the 
“five-year active conduct” requirement 
of section 355(b)(2)(B)). 

Section 1.355-3(b)(2)(iii) of the 
proposed regulations provided that the 
active conduct of a trade or business 
requires the performance of active and 
substantial management and 
operational functions. Commenters 
inquired whether a corporation may 
satisfy that requirement if some or all of 
its activities are performed by 
independent contractors. In response, 
the final regulations clarify that, in 
determining whether a corporation is 
actively conducting a trade or business, 
the activities performed by persons 
outside the corporation, including 
independent contractors, generally will 
not be taken into account However, a 
corporation may satisfy that 
requirement through the activities that it 
performs directly, even though other 
activities are performed by independent 
contractors. See § 1.355^3(b)(2)(iii) in 
this document. 

The final regulations slightly revise 
examples (1). (2). and (3) of § 1.355-3(c) 
of the proposed regulations to explain 
why the described activities do not 
satisfy the active business requirements. 
Example (1) illustrates that the holding 
of investment securities is not the active 
conduct of a trade or business. See 
§ 1.355-3(b)(2)(iv)(A) in this document. 
This example is consistent with Rev. 

Rul. 66-204,1966 C.B. 113, which holds 
that activity generated by trading in 
stock and securities held for one’s own 
account is an investment function and is 
not the active conduct of a trade or 
business within the meaning of section 
355. Examples (2) and (3) illustrate that 
the activities relied upon to satisfy the 
active business requirements must have 
been actively conducted throughout the 
five-year period preceding the 
distribution. See § 1.355-3(b)(3) in this 
document. 

( 2 ) Separation of a single business. 

The proposed regulations provided for 
the separation of a single business in 
§ 1.355-l(a). They interpreted the five- 
year active conduct requirement 
accordingly in § 1.355-3(b)(3). The final 
regulations retain these provisions. They 
redesignate example (10) of 5 1.355-3(c) 
of the proposed regulations, which was 
based on Commissioner v. Coady. 289 
F.2d 490 (6th Cir. 1961), affg 33 T C. 771 
(1960), as example (4). They redesignate 
example (11) of $ 1.355-3{c) of the 
proposed regulations, which was based 


on United States v. Marett 325 F.2d 28 
(5th Cir. 1963), as example (5) and revise 
it to conform more closely to the facts of 
that case. See examples (4) and (5) of 
§ 1.355-3(c) of this document. 

(3) Single or multiple businesses. In 
reexamining the active business 
requirements, Treasury and the Internal 
Revenue Service recognized that it is 
often difficult to determine whether a 
corporation is conducting a single 
business, which may be separated under 
section 355 if it has been actively 
conducted for five years, or multiple 
businesses, which may be separated 
from each other under section 355 only if 
each has been actively conducted for 
five years. Correlatively. they 
recognized that it is difficult to 
determine whether a corporate 
expenditure for a new activity 
constitutes the acquisition or creation of 
a new business or the expansion of an 
existing business. Accordingly, it is 
considered to be appropriate to simplify 
these determinations. 

As in Estate of Lockwood v. 
Commissioner , 350 F.2d 712 (8th Cir. 
1965), the final regulations provide that 
for purposes of the five-year active 
conduct requirement, a new activity in 
the same line of business as an activity 
that has been actively conducted by the 
distributing corporation for the five-year 
period preceding the distribution 
ordinarily will not be considered a 
separate business. As a result, the 
distribution of a new activity will more 
easily satisfy the five-year active 
conduct requirement. See § 1.355- 
3(b}(3){») in this document. 

In example (12) of § 1.355-3(c) of the 
proposed regulations, a department 
store that was constructed within the 
preceding five years is separated from a 
department store business that has been 
actively conducted for nine years. The 
separation satisfies the five-year active 
conduct requirement because the newly 
constructed department store became 
part of the existing business. The final 
regulations revise example (12) and 
redesignate it as example (7). Example 
(7) illustrates that the five-year active 
conduct requirement is met, whether or 
not the new and old stores are operated 
as a single unit prior to the separation. 
The final regulations also add a new 
example (8) to illustrate that the same 
result obtains, whether the new activity 
results from internal corporate 
expansion or is purchased as a going 
concern. See examples (7) and (8) of 
§ 1.355-3(c) in this document. 

(4) Functional separations. The 
proposed regulations provided for the 
separation of a single business in 
5 l-355-l(a). They interpreted the five- 


year active conduct requirement 
accordingly in § 1.355—3(b)(3). Examples 
(8), (9). and (14) of § 1.355-3(c) of the 
proposed regulations presented 
separations of businesses along 
functional lines satisfying the active 
business requirements. These examples 
are grouped together as examples (9), 
(10), and (11) in the final regulations. 
Example (14) of the proposed 
regulations presented the separation of 
a research department from a business 
engaged in the manufacture and sale of 
household products. The final 
regulations redesignate example (14) as 
example (9) and revise it to illustrate 
that the separation satisfies the active 
business requirements, whether the 
research department subsequently 
provides services only to the business 
from which it was separated or also to 
others. See examples (9), (10). and (11) 
of § 1355-3(c) in this document. It 
should be noted that functional 
separations may present evidence of 
device under § 1.355-2(d)(2)(iv)(C). 

(5) Owner-occupied real estate. The 
proposed regulations interpreted the 
active business requirements to permit 
functional separations. Commenters 
noted that, in appropriate cases, the 
separation of real estate occupied by its 
owner prior to the distribution (“owner- 
occupied real estate”) should satisfy 
those requirements. Treasury and the 
Internal Revenue Service recognize that 
the separation of owner-occupied real 
estate may satisfy the active business 
requirements, but they also recognize 
that such a separation presents 
significant tax avoidance opportunities. 
Accordingly, the final regulations revise 
§ 1.355-3(b)(2){iv)(B) of the proposed 
regulations to provide that the 
separation of owner-occupied real 
estate will be subject to careful scrutiny 
under the active business requirements. 
Also, such a separation may be subject 
to close examination under the related 
function device factor of § 1.355- 
2(d)(2)(iv)(C). 

Examples (4). (5), (6). and (13) of 
5 1.355-3(c) of the proposed regulations 
presented separations of owner- 
occupied real estate. The final 
regulations delete examples (6) and (13). 
Example (13) is deleted because it is 
redundant. Example (6) is deleted 
because it is misleading. Thus, in 
determining whether the separation of 
owner-occupied real estate satisfies the 
active business requirements, it is 
immaterial whether, prior to the 
distribution, the real estate is owned by 
the distributing corporation or by a 
wholly owned subsidiary. Examples (4) 
and (5) presented separations of owner- 
occupied real estate that do and do not 
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satisfy the active business requirements. 
The final regulations redesignate them 
as examples (12) and (13). Whether 
separations of owner-occupied real 
estate that differ from those presented in 
these examples satisfy the active 
business requirements will be decided 
on a case-by-case basis. 

Use of Section 355(b) Definition of 
Active Conduct of a Trade or Business 
for Purposes of Section 346(b) 

In 26 CFR 1.346-1 (c) (revised as of 
April 1,1987), the term “active conduct 
of a trade or business*' is given the same 
meaning for purposes of section 346(b) 
(as in effect before its amendment by 
the Tax Equity and Fiscal Responsibility 
Act of 1982) as the term is given in 
§ 1.355-1 (c) of the existing regulations. 

In what was intended merely as a 
conforming change, the proposed 
amendments substituted in § 1.346-1 (c) 
a reference to the definition of “active 
conduct of a trade or business" in 
§ 1.355—3(b)(2) of the proposed 
regulations. Treasury and the Internal 
Revenue Service have decided not to 
adopt the conforming change at this 
time. 

General Utilities Repeal 

The Internal Revenue Service is 
developing regulations under section 
337(d) of the Code that will relate to the 
distribution of stock, or stock and 
securities, of a controlled corporation. 
New § 1.355-6 is revised for this 
purpose. 

Special Analyses 

The Commissioner of Internal 
Revenue has determined that this final 
rule is not a major rule as defined in 
Executive Order 12291 and that a 
Regulatory Impact Analysis is therefore 
not required. Because the notice of 
proposed rulemaking for these 
regulations was filed with the Federal 
Register on January 19,1977, no 
regulatory flexibility analysis is 
required. 

Drafting Information 

The principal author of these 
regulations is Charles W. Culmer, of the 
Office of the Chief Counsel, Internal 
Revenue Service. However, personnel 
from other offices of the Internal 
Revenue Service and the Treasury 
Department participated in developing 
the regulations, both on matters of 
substance and style. 

List of Subjects in 26 CFR Part 
1.301-1—1.383-3 

Income taxes, Corporations. 

Corporate distributions, Corporate 
adjustments. Reorganizations. 


Adoption of Amendment to the 
Regulations 

Accordingly, 26 CFR Part 1 is 
amended as follows: 

Paragraph 1. The authority citation for 
Part 1 continues to read in part as 
follows: 

PART 1—[AMENDED] 

Authority: 26 U.S.C. 7005. * * * 

Par. 2. A new § 1.355-0 is added to 
read as follows: 

$ 1.355-0 In order to facilitate the use of 
§§ 1.355-1 through 1.355-6, this section lists 
the paragraphs, subparagraphs, and 
subdivisions In those sections. 

§ 1.355-1 Distribution of stock and 
securities of a controlled corporation. 

(a) Effective date of certain sections. 

(b) Application of section. 

§ 1.355-2 Limitations. 

(a) Property distributed. 

(b) Independent business purpose. 

(1) Independent business purpose 
requirement. 

(2) Corporate business purpose. 

(3) Business purpose for distribution. 

(4) Business purpose as evidence of 
nondevice. 

(5) Examples. 

(c) Continuity of interest requirement. 

(1) Requirement. 

(2) Examples. 

(d) Device for distribution of earnings and 
profits. 

(1) In general. 

(2) Device factors. 

(i) In general. 

(ii) Pro rata distribution. 

(iii) Subsequent sale or exchange of stock. 

(A) In general. 

(B) Sale or exchange negotiated or agreed 
upon before the distribution. 

(C) Sale or exchange not negotiated or 
agreed upon before the distribution. 

(D) Negotiated or agreed upon before the 
distribution. 

(E) Exchange in pursuance of a plan of 
reorganization. 

(iv) Nature and use of assets. 

(A) In general. 

(B) Assets not used in a trade or business 
meeting the requirement of section 355(b). 

(C) Related function. 

(3) Nondevice factors. 

(i) In general. 

(ii) Corporate business purpose. 

(iii) Distributing corporation publicly 
traded and widely held. 

(iv) Distribution to domestic corporate 
shareholders. 

(4) Examples. 

(5) Transactions ordinarily not considered 
as a device. 

(i) In general 

(ii) Absence of earnings and profits. 

(iii) Section 303(a) transactions. 

(iv) Section 302(a) transactions. 

(v) Examples. 

je) Stock and securities distributed. 

(1) In general 


(2) Additional rules. 

(0 Principal amount of securities. 

(1) Securities received. 

(2) Only stock received. 

(g) Period of ownership. 

(lj Other property. 

(2) Example. 

(h) Active conduct of a trade or business. 

§ 1.355-3 Active conduct of a trade or 
business. 

(a) General requirements. 

(1) Application of section 355. 

(2) Examples. 

(b) Active conduct of a trade or business 
defined. 

(1) In general 

(2) Active conduct or a trade or business 
immediately after distribution. 

(i) In general 

(ii) Trade or business. 

(iii) Active conduct 

(iv) Limitations. 

(3) Active conduct for five-year period 
preceding distribution. 

(4) Special rules for acquisition of a trade 
or business (Prior to the Revenue Act of 1967 
and Technical and Miscellaneous Revenue 
Act of 19B8). 

(i) In general. 

(ii) Example. 

(iii) Gaia or loss recognized in certain 
transactions. 

(iv) Affiliated group. 

(5) Special rules for acquisition of a trade 
or business (After the Revenue Act of 1987 
and Technical and Miscellaneous Revenue 
Act of 1988). 

(c) Examples. 

§ 1.355-4 Non pro rata distributions, etc. 

§ 1.355-5 Records to be kept and 
information to be filed. 

§1.355-6 | Reserved.] 

Par. 3. Sections 1.355-1 through 1.355-^1 
are revised to read as follows: 

§ 1.355-1 Distribution of stock and 
securities of a controlled corporation. 

(a) Effective date of certain sections. 
Sections 1.355-1 through 1.355-4 apply 
to transactions occurring after February 
6,1989. For transactions occurring on or 
before that date, see 26 CFR 1.355-1 
through 1.355-4 (revised as of April 1. 
1987). Sections 1.355-1 through 1.355-4 
do not reflect the amendments to section 
355 made by the Revenue Act of 1987 
and the Technical and Miscellaneous 
Revenue Act of 1988. 

(b) Application of section. Section 355 
provides for the separation, without 
recognition of gain or loss to (or the 
inclusion in income of) the shareholders 
and security holders, of one or more 
existing businesses formerly operated, 
directly or indirectly, by a single 
corporation (the “distributing 
corporation”). It applies only to the 
separation of existing businesses thal 
have been in active operation for at 
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least five years (or a business that has 
been in active operation for at least five 
years into separate businesses), and 
which, in general, have been owned, 
directly or indirectly, for at least five 
years by the distributing corporation. A 
separation is achieved through the 
distribution by the distributing 
corporation of stock, or stock and 
securities, of one or more subsidiaries 
(the “controlled corporations’*) to its 
shareholders with respect to its stock or 
to its security holders in exchange for its 
securities. The controlled corporations 
may be preexisting or newly created 
subsidiaries. Throughout the regulations 
under section 355, the term 
“distribution” refers to a distribution by 
the distributing corporation of stock, or 
stock and securities, of one or more 
controlled corporations, unless the 
context indicates otherwise. Section 355 
contemplates the continued operation of 
the business or businesses existing prior 
to the separation. See § 1.355-4 for types 
of distributions that may qualify under 
section 355, including pro rata 
distributions and non pro rata 
distributions. For purposes of section 
355, stock rights and stock warrants are 
not included in the term “stock and 
securities.” 

§ 1.355-2 Limitations. 

(a) Property distributed Section 355 
applies to a distribution only if the 
property distributed consists solely of 
stock, or stock and securities, of a 
controlled corporation. If additional 
property (including an excess principal 
amount of securities received over 
securities surrendered) is received, see 
section 356. 

(b) Independent business purpose —(1) 
Independent business purpose 
requirement. Section 355 applies to a 
transaction only if it is carried out for 
one or more corporate business 
purposes. A transaction is carried out 
for a corporate business purpose if it is 
motivated, in whole or substantial part, 
by one or more corporate business 
purposes. The potential for the 
avoidance of Federal taxes by the 
distributing or controlled corporations 
(or a corporation controlled by either) is 
relevant in determining the extent to 
which an existing corporate business 
purpose motivated the distribution. The 
principal reason for this business 
purpose requirement is to provide 
nonrecognition treatment only to 
distributions that are incident to 
readjustments of corporate structures 
required by business exigencies and that 
effect only readjustments of continuing 
interests in property under modified 
corporate forms. This business purpose 


requirement is independent of the other 
requirements under section 355. 

(2) Corporate business purpose. A 
corporate business purpose is a real and 
substantial non Federal tax purpose 
germane to the business of the 
distributing corporation, the controlled 
corporation, or the affiliated group (as 
defined in $ 1.355-3(b)(4)(iv)) to which 
the distributing corporation belongs. A 
purpose of reducing non Federal taxes is 
not a corporate business purpose if (i) 
the transaction will effect a reduction in 
both Federal and non Federal taxes 
because of similarities between Federal 
tax law and the tax law of the other 
jurisdiction and (ii) the reduction of 
Federal taxes is greater than or 
substantially coextensive with the 
reduction of non Federal taxes. See 
examples (7) and (8) of paragraph (b)(5) 
of this section. A shareholder purpose 
(for example, the personal planning 
purposes of a shareholder) is not a 
corporate business purpose. Depending 
upon the facts of a particular case, 
however, a shareholder purpose for a 
transaction may be so nearly 
coextensive with a corporate business 
purpose as to preclude any distinction 
between them. In such a case, the 
transaction is carried out for one or 
more corporate business purposes. See 
example (2) of paragraph (b)(5) of this 
section. 

(3) Business purpose for distribution. 
The distribution must be carried out for 
one or more corporate business 
purposes. See example (3) of paragraph 
(b)(5) of this section. If a corporate 
business purpose can be achieved 
through a nontaxable transaction that 
does not involve the distribution of 
stock of a controlled corporation and 
which is neither impractical nor unduly 
expensive, then, for purposes of 
paragraph (b)(1) of this section, the 
separation is not carried out for that 
corporate business purpose. See 
examples (3) and (4) of paragraph (b)(5) 
of this section. For rules with respect to 
the requirement of a business purpose 
for a transfer of assets to a controlled 
corporation in connection with a 
reorganization described in section 
308(a)(1)(D), See §1.368-l(b). 

(4) Business purpose as evidence of 
nondevice. The corporate business 
purpose or purposes for a transaction 
are evidence that the transaction was 
not used principally as a device for the 
distribution of earnings and profits 
within the meaning of section 
355(a)(1)(B). See paragraph (d)(3)(ii) of 
this section. 

(5) Examples. The provisions of this 
paragraph (b) may be illustrated by the 
following examples: 


Example (1). Corporation X is engaged in 
the production, transportation, and refining of 
petroleum products. In 1985. X acquires all of 
the properties of corporation Z. which is also 
engaged in the production, transportation, 
and refining of petroleum products. In 1991, 
as a result of antitrust litigation, X is ordered 
to divest itself of all of the properties 
acquired from Z. X transfers those properties 
to new corporation Y and distributes the 
stock of Y pro rata to X’s shareholders. In 
view of the divestiture order, the distribution 
is carried out for a corporate business 
purpose. See paragraph (b)(1) of this section. 

Example (2). Corporation X is engaged in 
two businesses: The manufacture and sale of 
furniture and the sale of jewelry. The 
businesses are of equal value. The 
outstanding stock of X is owned equally by 
unrelated individuals A and B. A is more 
interested in the furniture business, while B is 
more interested in the jewelry business. A 
and B decide to split up the businesses and 
go their separate ways. A and B anticipate 
that the operations of each business will be 
enhanced by the separation because each 
shareholder will be able to devote his 
undivided attention to the business in which 
he is more interested and more proficient. 
Accordingly, X transfers the jewelry business 
to new corporation Y and distributes the 
stock of Y to B in exchange for all of B*s stock 
in X. The distribution is carried out for a 
corporate business purpose, notwithstanding 
that it is also carried out in part for 
shareholder purposes. See paragraph (b)(2) of 
this section. 

Example (3). Corporation X is engaged in 
the manufacture and sale of toys and the 
manufacture and sale of candy. The 
shareholders of X wish to protect the candy 
business from the risks and vicissitudes of 
the toy business. Accordingly, X transfers the 
toy business to new corporation Y and 
distributes the stock of Y to X's shareholders. 
Under applicable law, the purpose of 
protecting the candy business from the risks 
and vicissitudes of the toy business is 
achieved as soon as X transfers the toy 
business to Y. Therefore, the distribution is 
not carried out for a corporate business 
purpose. See paragraph (b)(3) of this section. 

Example (4). Corporation X is engaged in a 
regulated business in State T. X owns all of 
the stock of corporation Y. 8 profitable 
corporation that is not engaged in a regulated 
business. Commission C sets the rates that X 
may charge its customers, based on its total 
income. C has recently adopted rules 
according to which the total income of a 
corporation includes the income of a business 
if. and only if. the business is operated, 
directly or indirectly, by the corporation. 
Total income, for this purpose, includes the 
income of a wholly owned subsidiary 
corporation but does not include the income 
of a parent or “brother/sister” corporation. 
Under Cs new rule, X's total income includes 
the income of Y, with the result that X has 
suffered e reduction of the rates that it may 
charge its customers. It would not be 
impractical or unduly expensive to create in a 
nontaxable transaction (such as a transaction 
qualifying under section 351) a holding 
company to hold the stock of X and Y. X 
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distributes the stock of Y to X's shareholders. 
The distribution is not carried out for the 
purpose of increasing the rates that X may 
charge its customers because that purpose 
could be achieved through a nontaxable 
transaction, the creation of a holding 
company, that does not involve the 
distribution of stock of a controlled 
corporation and which is neither impractical 
nor unduly expensive. See paragraph (b)(3) of 
this section. 

Example (5). The facts are the same as in 
example (4). except that C has recently 
adopted rules according to which the total 
income of a corporation includes not only the 
income included in example (3), but also the 
income of any member of the affiliated group 
to which the corporation belongs. In order to 
avoid a reduction in the rates that it may 
charge its customers, X distributes the stock 
of Y to X’s shareholders. The distribution is 
carried out for a corporate business purpose. 
See paragraph (b)(3) of this section. 

Example (0). (i) Corporation X owns all of 
the one class of stock of corporation Y. X 
distributes the stock of Y pro rata to its five 
shareholders, all of whom are individuals, for 
the sole purpose of enabling X and/or Y to 
elect to become an S corporation. The 
distribution does not meet the corporate 
business purpose requirement. See paragraph 

(b) (1) and (2) of this section. 

(ii) The facts are the same as in Example 
B(i), except that the business of Y is operated 
as a division of X. X transfers this division to 
new corporation Y and distributes the stock 
of Y pro rata to its shareholders, all of whom 
are individuals, for the sole purpose of 
enabling X and/or Y to elect to become an S 
corporation. The distribution does not meet 
the corporate business purpose requirement. 
See paragraph (b) (1) and (2) of this section. 

Example (7). The facts are the same as in 
example (6)(i), except that the distribution is 
made to enable X to elect to become an S 
corporation both for Federal tax purposes 
and for purposes of the income tax imposed 
by State M. State M has tax law provisions 
similar to subchapter S of the Internal 
Revenue Code of 1988. An election to be an S 
corporation for Federal tax purposes will 
effect a substantial reduction in Federal taxes 
that is greater than the reduction of State M 
taxes pursuant to an election to be an S 
corporation for State M purposes. The 
purpose of reducing State M taxes is not a 
corporate business purpose. The distribution 
does not meet the corporate business purpose 
requirements. See paragraph (b) (1) and (2) of 
this section. 

Example (8). The facts are the same as 
Example (7). except that the distribution also 
is made to enable A a key employee of Y, to 
acquire stock of Y without investing in X. A 
is considered to be critical to the success of Y 
and he has indicated that he will seriously 
consider leaving the company if he is not 
given the opportunity to purchase a 
significant amount of stock of Y. As a matter 
of state law. Y could not issue stock to the 
employee while it was a subsidiary of X. As 
in Example (7), the purpose of reducing State 
M taxes is not a corporate business purpose. 

In order to determine whether the issuance of 
stock to the key employee, in fact, motivated 
the distribution of the Y stock, the potential 


avoidance of Federal taxes is a relevant 
factor to take into account. If the facts and 
circumstances establish that the distribution 
was substantially motivated by the need to 
issue stock to the employee, the distribution 
will meet the corporate business purpose 
requirement. 

(c) Continuity of interest 
requirement —(1) Requirement. Section 
355 applies to a separation that effects 
only a readjustment of continuing 
interests in the property of the 
distributing and controlled corporations. 
In this regard section 355 requires that 
one or more persons who, directly or 
indirectly, were the owners of the 
enterprise prior to the distribution or 
exchange own, in the aggregate, an 
amount of stock establishing a 
continuity of interest in each of the 
modified corporate forms in which the 
enterprise is conducted after the 
separation. This continuity of interest 
requirement is independent of the other 
requirements under section 355. 

(2) Examples. 

Example (1). For more than five years, 
corporation X has been engaged directly in 
one business, and indirectly in a different 
business through its wholly owned 
subsidiary, S. The businesses are equal in 
value. At all times, the outstanding stock of X 
has been owned equally by unrelated 
individuals A and B. For valid business 
reasons, A and B cause X to distribute all of 
the stock of S to B in exchange for all of B's 
stock in X. After the transaction, A owns all 
the stock of X and B owns all the stock of S. 
The continuity of interest requirement is met 
because one or more persons who were the 
owners of X prior to the distribution (A and 
B) own. in the aggregate, an amount of stock 
establishing a continuity of interest in each of 
X and S after the distribution. 

Example (2). Assume the same facts as in 
Example (1), except that pursuant to a plan to 
acquire a stock interest in X without 
acquiring, directly or indirectly, an interest in 
S. C purchased one-half of the X stock owned 
by A and immediately thereafter X 
distributed all of the S stock to B in exchange 
for all of B's stock in X. After the 
transactions, A owns 50 percent of X and B 
owns 100 percent of S. The distribution by X 
of all of the stock of S to B in exchange for all 
of B's stock in X will satisfy the continuity of 
interest requirement for section 355 because 
one or more persons who were the owners of 
X prior to the distribution (A and B) own, in 
the aggregate, an amount of stock 
establishing a continuity of interest in each of 
X and S after the distribution. 

Example (3). Assume the same facts as in 
Examples (1) and (2). except that C 
purchased all of the X stock owned by A. 
After the transactions, neither A nor B own 
any of the stock of X. and B owns all the 
stock of S. The continuity of interest 
requirement is not met because the owners of 
X prior to the distribution (A and B) do not. in 
the aggregate, own sn amount of stock 
establishing a continuity of interest in each of 
X and S after the distribution, i.e.. although A 


and B collectively have retained 50 percent of 
their equity interest in the former combined 
enterprise, they have failed to continue to 
own the minimum stock interest of A in X is 
less than the minimum equity interest in the 
distributing corporation. X. that would be 
required in order to meet the continuity of 
interest requirement. 

Example (4). Assume the same facts as In 
Examples (1) and (2), except that C 
purchased 80 percent of the X stock owned 
by A. After the transactions. A owns 20 
percent of the stock of X, B owns no X stock, 
and B owns 100 percent of the S stock. The 
continuity of interest requirement is not met 
because the owners of X prior to the 
distribution (A and B) do not, in the 
aggregate, have a continuity of interest in 
each of X and S after the distribution, i.e.. 
although A and B collectively have retained 
60 percent of their equity interest in the 
former combined enterprise, the 20 percent 
interest in the distributing corporation, X. 
that would be required in order to meet the 
continuity of interest requirement. 

(d) Device for distribution of earnings 
and profits —(1) In general. Section 355 
doe9 not apply to a transaction used 
principally as a device for the 
distribution of the earnings and profits 
of the distributing corporation, the 
controlled corporation, or both (a 
“device*’). Section 355 recognizes that a 
tax-free distribution of the stock of a 
controlled corporation presents a 
potential for tax avoidance by 
facilitating the avoidance of the 
dividend provisions of the Code through 
the subsequent sale of exchange of stock 
of one corporation and the retention of 
the stock of another corporation. A 
device can include a transaction that 
effects a recovery of basis. In this 
paragraph (d), “exchange" includes 
transactions, such as redemptions, 
treated as exchanges under the Code. 
Generally, the determination of whether 
a transaction was used principally as a 
device will be made from all of the facts 
and circumstances, including, but not 
limited to, the presence of the device 
factors specified in paragraph (d)(2) of 
this section (“evidence of device”), and 
the presence of the nondevice factors 
specified in paragraph (d)(3) of this 
section (“evidence of nondevice"). 
However, if a transaction is specified in 
paragraph (d)(5) of this section, then it is 
ordinarily considered not to have been 
used principally as a device. 

(2) Device factors —(i) In general. The 
presence of any of the device factors 
specified in this subparagraph (2) is 
evidence of device. The strength of this 
evidence depends on the facts and 
circumstances. 

(ii) Pro rata distribution. A 
distribution that is pro rata or 
substantially pro rata among the 
shareholders of the distributing 
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corporation presents the greatest 
potential for the avoidance of the 
dividend provisions of the Code and, in 
contrast to other types of distributions, 
is more likely to be used principally as a 
device. Accordingly, the fact that a 
distribution is pro rata or substantially 
pro rata is evidence of device. 

(iii) Subsequent sole or exchange of 
stock —(A) In general A sale or 
exchange of stock of the distributing or 
the controlled corporation after the 
distribution (a "subsequent sale or 
exchange") is evidence of device. 
Generally, the greater the percentage of 
the stock sold or exchanged after the 
distribution, the stronger the evidence of 
device. In addition, the shorter the 
period of time between the distribution 
and the sale or exchange, the stronger 
the evidence of device. 

(B) Sale or exchange negotiated or 
agreed upon before the distribution. A 
subsequent sale or exchange pursuant to 
an arrangement negotiated or agreed 
upon before the distribution is 
substantial evidence of device. 

(C) Sale or exchange not negotiated or 
agreed upon before the distribution. A 
subsequent sale or exchange not 
pursuant to an arrangement negotiated 
or agreed upon before the distribution is 
evidence of device. 

(D) Negotiated or agreed upon before 
the distribution. For purposes of this 
subparagraph (2), a sale or exchange is 
always pursuant to an arrangement 
negotiated or agreed upon before the 
distribution if enforceable rights to buy 
or sell existed before the distribution. If 
a sale or exchange was discussed by the 
buyer and the seller before the 
distribution and was reasonably to be 
anticipated by both parties, then the 
sale or exchange will ordinarily be 
considered to be pursuant to an 
arrangement negotiated or agreed upon 
before the distribution. 

(E) Exchange in pursuance of a plan 
of reorganization. For purposes of this 
subparagraph (2). if stock is exchanged 
for stock in pursuance of a plan of 
reorganization, and either no gain or 
loss or only an insubstantial amount of 
gain is recognized on the exchange, then 
the exchange is not treated as a 
subsequent sale or exchange, but the 
stock received in the exchange is treated 
as the stock surrendered in the 
exchange. For this purpose, gain treated 
as a dividend pursuant to sections 
356(a)(2) and 316 shall be disregarded. 

(iv) Nature and use of assets —(A) In 
general. The determination of whether a 
transaction was used principally as a 
device will take into account the nature, 
kind, amount, and use of the assets of 
the distributing and the controlled 
corporations (and corporations 


controlled by them) immediately after 
the transaction. 

(B) Assets not used in a trade or 
business meeting the requirement of 
section 355(b). The existence of assets 
that are not used in a trade or business 
that satisfies the requirements of section 
355(b) is evidence of device. For this 
purpose, assets that are not used in a 
trade or business that satisfies the 
requirements of section 355(b) include, 
but are not limited to, cash and other 
liquid assets that are not related to the 
reasonable needs of a business 
satisfying such section. The strength of 
the evidence of device depends on all 
the facts and circumstances, including, 
but not limited to, the ratio for each 
corporation of the value of assets not 
used in a trade or business that satisfies 
the requirements of section 355(b) to the 
value of its business that satisfies such 
requirements. A difference in the ratio 
described in the preceding sentence for 
the distributing and controlled 
corporation is ordinarily not evidence of 
device if the distribution is not pro rata 
among the shareholders of the 
distributing corporation and such 
difference is attributable to a need to 
equalize the value of the stock 
distributed and the value of the stock or 
securities exchanged by the distributees. 

(C) Related function. There is 
evidence of device if a business of either 
the distributing or controlled 
corporation (or a corporation controlled 
by it) is (7) a "secondary business" that 
continues as a secondary business for a 
significant period after the separation, 
and [2] can be sold without adversely 
affecting the business of the other 
corporation (or a corporation controlled 
by it). A secondary business is a 
business of either the distributing or 
controlled corporation, if its principal 
function is to serve the business of the 
other corporation (or a corporation 
controlled by it). A secondary business 
can include a business transferred to a 
newly-created subsidiary or a business 
which serves a business transferred to a 
newly-created subsidiary. The activities 
of the secondary business may consist 
of providing property or performing 
services. Thus, in example (11) of 

5 1.355-3(c), evidence of device would 
be presented if the principal function of 
the coal mine (satisfying the 
requirements of the steel business) 
continued after the separation and the 
coal mine could be sold without 
adversely affecting the steel business. 
Similarly, in example (10) of 9 1.355-3(c), 
evidence of device would be presented 
if the principal function of the sales 
operation after the separation is to sell 
the output from the manufacturing 
operation and the sales operation could 


be sold without adversely affecting the 
manufacturing operation. 

(3) Nondevice factors —(i) In general. 
The presence of any of the nondevice 
factors specified in this subparagraph (3) 
is evidence of nondevice. The strength 
of this evidence depends on all of the 
facts and circumstances. 

(ii) Corporate business purpose. The 
corporate business purpose for the 
transaction is evidence of nondevice. 

The stronger the evidence of device 
(such as the presence of the device 
factors specified in paragraph (d)(2) of 
this section), the stronger the corporate 
business purpose required to prevent the 
determination that the transaction was 
used principally as a device. Evidence of 
device presented by the transfer or 
retention of assets not used in a trade or 
business that satisfies the requirements 
of section 355(b) can be outweighed by 
the existence of a corporate business 
purpose for those transfers or retentions. 
The assessment of the strength of a 
corporate business purpose will be 
based on all of the facts and 
circumstances, including, but not limited 
to, the following factors: 

(A) The importance of achieving the 
purpose to the success of the business; 

(B) The extent to which the 
transaction is prompted by a person not 
having a proprietary interest in either 
corporation, or by other outside factors 
beyond the control of the distributing 
corporation; and 

(C) The immediacy of the conditions 
prompting the transaction. 

(iii) Distributing corporation publicly 
traded and widely held. The fact that 
the distributing corporation is publicly 
traded and has no shareholder who is 
directly or indirectly the beneficial 
owner of more than five percent of any 
class of stock is evidence of nondevice. 

(iv) Distribution to domestic corporate 
shareholders. The fact that the stock of 
the controlled corporation is distributed 
to one or more domestic corporations 
that, if section 355 did not apply, would 
be entitled to a deduction under section 
243(a)(1) available to corporations 
meeting the stock ownership 
requirements of section 243(c), or a 
deduction under section 243(c) (2) or (3) 
or 245(b) is evidence of nondevice. 

(4) Examples. The provisions of 
paragraph (d) (1) through (3) of this 
section may be illustrated by the 
following examples: 

Example (1) Individual A owns all of the 
stock of corporation X, which is engaged in 
the warehousing business. X owns all of the 
stock of corporation Y, which is engaged in 
the transportation business. X employs 
individual B. who is extremely 
knowledgeable of the warehousing business 
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in general and the operations of X in 
particular. B has informed A that he will 
seriously consider leaving the company if he 
is not given the opportunity to purchase a 
significant amount of stock of X. Because of 
his knowledge and experience, the loss of B 
would seriously damage the business of X. B 
cannot afford to purchase any significant 
amount of stock of X as long as X owns Y. 
Accordingly. X distributes the stock of Y to A 
and A subsequently sells a portion of his X 
stock to B. However, X could have issued 
additional shares to B sufficient to give B an 
equivalent ownership interest in X. There is 
no other evidence of device or evidence of 
nondevice. In light of the fact that X could 
have issued additional shares to B, the sale of 
X stock by A is substantial evidence of 
device. The transaction is considered to have 
been used principally as a device. See 
paragraph (d) (1). (2) (ii). (iii) (A) (B) and (D), 
and (3) ji) and (ii) of this section. 

Example (2). Corporation X owns and 
operates a fast food restaurant in State M 
and owns all of the stock of corporation Y. 
which owns and operates a fast food 
restaurant in State N. X and Y operate their 
businesses under franchises granted by D 
and E, respectively. X owns cash and 
marketable securities that exceed the 
reasonable needs of its business but whose 
value is small relative to the value of its 
business. E has recently changed its franchise 
policy and will no longer grant or renew 
franchises to subsidiaries (or other members 
of the same affiliated group) of corporations 
operating businesses under franchises 
granted by its competitors. Thus, Y will lose 
its franchise if it remains a subsidiary of X. 
The franchise is about to expire. Accordingly, 
X distributes the stock of Y pro rata among 
X's shareholders. X retains its business and 
transfers cash and marketable securities to Y 
in an amount proportional to the value of Y's 
business. There is no other evidence of 
device or evidence of nondevice. The transfer 
by X to Y and the retention by X of cash and 
marketable securities is relatively weak 
evidence of device because after the transfer 
X and Y hold cash and marketable securities 
in amounts proportional to the values of their 
businesses. The fact that the distribution is 
pro rata is evidence of device. A strong 
corporate business purpose is relatively 
strong evidence of nondevice. Accordingly, 
the transaction is considered not to have 
been used principally as a device. See 
paragraph (d) (1). (2) (ii). (iv) (A), and (B) and 
(3) (i) and (ii) (A), (B) and (C) of this section. 

Example (3). Corporation X is engaged in a 
regulated business in State M and owns all of 
the stock of corporation Y. which is not 
engaged in a regulated business in State M. 
State M has recently amended its laws to 
provide that affiliated corporations operating 
in M may not conduct both regulated and 
unregulated businesses. X transfers cash not 
related to the reasonable needs of the 
business of X or Y to Y and then distributes 
the stock of Y pro rata among X's 
shareholders. As a result of the transfer of 
cash, the ratio of the value of its assets not 
used in a trade or business that satisfies the 
requirements of section 355(b) to the value of 
its business is substantially greater for Y than 
for X. There is no other evidence of device or 


evidence of nondevice. The transfer of cash 
by X to Y is relatively strong evidence of 
device because after the transfer Y holds 
disproportionately many assets that are not 
used in a trade or business that satisfies the 
requirements of section 355(b). The fact that 
the distribution is pro rata is evidence of 
device. The strong business purpose is 
relatively strong evidence of nondevice, but it 
does not pertain to the transfer. Accordingly, 
the transaction is considered to have been 
used principally as a device. See paragraph 
(d) (1). (2) (ii), (iv) (A) and (B). and (3) and (i) 
and (ii) of this section. 

Example (4). The facts are the same as in 
example (3), except that, instead of 
transferring cash to Y. X purchases operating 
assets unrelated to the business of Y and 
transfers them to Y prior to the distribution. 
There is no other evidence of device or 
evidence of nondevice. The transaction is 
considered to have been used principally as a 
device. See paragraph (d) (1). (2) (ii), (iv) (A) 
and (B). and (3) (i) and (ii) of this section. 

(5) Transactions ordinarily not 
considered as a device —(i) In general. 
This subparagraph (5) specifies three 
distributions that ordinarily do not 
present the potential for tax avoidance 
described in paragraph (d)(1) of this 
section. Accordingly, such distributions 
are ordinarily considered not to have 
been used principally as a device, 
notwithstanding the presence of any of 
the device factors described in 
paragraph (d)(2) of this section. A 
transaction described in paragraph 
(d)(5) (iii) or (iv) of this section is not 
protected by this subparagraph (5) from 
a determination that it was used 
principally as a device if it involves the 
distribution of the stock of more than 
one controlled corporation and 
facilitates the avoidance of the dividend 
provisions of the Code through the 
subsequent sale or exchange of stock of 
one corporation and the retention of the 
stock of another corporation. 

(ii) Absence of earnings and profits. A 
distribution is ordinarily considered not 
to have been used principally as a 
device if— 

(A) The distributing and controlled 
corporations have no accumulated 
earnings and profits at the beginning of 
their respective taxable years, 

(B) The distributing and controlled 
corporations have no current earnings 
and profits as of the date of the 
distribution, and 

(C) No distribution of property by the 
distributing corporation immediately 
before the separation would require 
recognition of gain resulting in current 
earnings and profits for the taxable year 
of the distribution. 

(iii) Section 303(a) transactions. A 
distribution is ordinarily considered not 
to have been used principally as a 
device if. in the absence of section 355, 
with respect to each shareholder 


distributee, the distribution would be a 
redemption to which section 303(a) 
applied. 

(iv) Section 302(a) transactions. A 
distribution is ordinarily considered not 
to have been used principally a9 a 
device if, in the absence of section 355, 
with respect to each shareholder 
distributee, the distribution would be a 
redemption to which section 302(a) 
applied. For purposes of the proceding 
sentence, section 302(c)(2)(A) (ii) and 
(iii) shall not apply. 

(v) Examples. The provisions of this 
subparagraph (5) may be illustrated by 
the following examples: 

Example (1). The facts are the same as in 
example (3) of paragraph (d)(4) of this 
section, except that X and Y had no 
accumulated earnings and profits at the 
beginning of its taxable year. X and Y have 
no current earnings and profits as of the date 
of the distribution, and no distribution of 
property by X immediately before the 
separation would require recognition of gain 
that would result in earnings and profits for 
the taxable year of the distribution. The 
transaction is considered not to have been 
used principally as a device. See paragraph 
(d)(5) (i) and (ii) of this section. 

Example (2). Corporation X is engaged in 
three businesses: a hotel business, a 
restaurant business, and a rental real estate 
business. Individuals A. B, and C own all of 
the stock of X. X transfers the restaurant 
business to new corporation Y and transfers 
the rental real estate business to new 
corporation Z. X then distributes the stock of 
Y and Z pro rata between B and C in 
exchange for all of their stock in X. In the 
absence of section 355, the distribution would 
be a redemption to which section 302(a) 
applied. Since this distribution involves the 
stock of more than one controlled corporation 
and facilitates the avoidance of the dividend 
provisions of the Code through the 
subsequent sale or exchange of stock in one 
corporation and the retention of the stock of 
another corporation, it is not protected by 
paragraph (d)(5) (i) and (iv) of this section 
from a determination that it was used 
principally as a device. Thus, the 
determination of whether the transaction was 
used principally as a device must be made 
from all the facts and circumstances, 
including the presence of the device factors 
and nondevice factors specified in paragraph 
(d) (2) and (3) of this section. 

(e) Stock and securities distributed— 
(1) In general. Section 355 applies to a 
distribution only if the distributing 
corporation distributes— 

(i) All of the stock and securities of 
the controlled corporation that it owns, 
or 

(ii) At least an amount of the stock of 
the controlled corporation that 
constitutes control as defined in section 
368(c). In such a case, all. or any part, of 
the securities of the controlled 
corporation may be distributed, and 
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paragraph (e)(2) of this section shall 
apply. 

(2) Additional rules. Where a part of 
either the stock or the securities of the 
controlled corporation is retained under 
paragraph (e)(l)(ii) of this section, it 
must be established to the satisfaction 
of the Commissioner that the retention 
by the distributing corporation wa9 not 
in pursuance of a plan having as one of 
its principal purposes the avoidance of 
Federal income tax. Ordinarily, the 
corporate business purpose or purposes 
for the distribution will require the 
distribution of all of the stock and 
securities of the controlled corporation. 

If the distribution of all of the stock and 
securities of a controlled corporation 
would be treated to any extent as a 
distribution of “other property” under 
section 356. this fact tends to establish 
that the retention of stock or securities 
is in pursuance of a plan having as one 
of its principal purposes the avoidance 
of Federal income tax. 

(f) Principal amount of securities —(1) 
Securities received. Section 355 does not 
apply to a distribution if. with respect to 
any shareholder or security holder, the 
principal amount of securities received 
exceeds the principal amount of 
securities surrendered, or securities are 
received but no securities are 
surrendered. In such cases, see section 
356. 

(2) Only stock received . If only stock 
is received in a distribution to which 
section 355(a)(1)(A) applies, the 
principal amount of the securities 
surrendered, if any, and the par value or 
stated value of the stock surrendered, if 
any, are not relevant to the application 
of that section. 

(g) Period of ownership —(1) Other 
property. For purposes of section 
355(a)(1)(A). stock of a controlled 
corporation acquired in a transaction in 
which gain or loss was recognized in 
whole or in part (other than a 
transaction described in § 1.355- 
3(b)(4)(iii)) within the Five-year period 
ending on the date of the distribution 
shall not be treated as stock of the 
controlled corporation but shall be 
treated as "other property." See section 
356. However, for purposes of section 
355(a)(1)(D), the stock so acquired is 
stock of the controlled corporation. 

(2) Example. Paragraph (g)(1) of this 
section may be illustrated by the 
following example: 

Example. Corporation X has held 85 of the 
100 outstanding shares of the stock of 
corporation Y for more than five years on the 
date of the distribution. Six months before 
that date, X purchased ten more shares. If X 
distributes all of its 95 shares of the stock of 
Y. so much of section 356 as relates to section 
355 may apply to the transaction and the ten 


newly acquired shares are treated us other 
property. On the other hand, if X retains ten 
of the shares of the stock of Y then the 
application of paragraph (e) of this section 
must take into account all of the stock of Y. 
including the ten shares newly acquired by X 
and the five shares owned by others. 
Similarly, if, by the use of any agency. X 
acquired any of the stock of Y within the five- 
year period ending on the date of the 
distribution in a transaction in which gain or 
loss was recognized in whole or in part (for 
example, where another subsidiary of X 
purchased stock of Y), then that stock is 
treated as other property. If X had held only 
75 of the 100 outstanding shares of the stock 
of Y for more than Five years on the date of 
the distribution and had purchased the 
remaining 25 shares six months before that 
date, then neither section 355 nor section 356 
would apply to the distribution. 

(h) Active conduct of a trade or 
business. Section 355 applies to a 
distribution only if the requirements of 
§ 1.355-3 (relating to the active conduct 
of a trade or business) are satisfied. 

§ 1.355-3 Active conduct of a trade or 
business. 

(a) General requirements —(1) 
Application of section 355. Under 
section 355(b)(1), a distribution of stock, 
or stock and securities, of a controlled 
corporation qualifies under section 355 
only if— 

(i) The distributing and the controlled 
corporations are each engaged in the 
active conduct of a trade or business 
immediately after the distribution 
(section 355(b)(1)(A)), or 

(ii) Immediately before the 
distribution, the distributing corporation 
had no assets other than stock or 
securities of the controlled corporations, 
and each of the controlled corporations 
is engaged in the active conduct of a 
trade or business immediately after the 
distribution (section 355(b)(1)(B)). A de 
minimis amount of assets held by the 
distributing corporation shall be 
disregarded for purposes of this 
paragraph (a)(l](ii). 

(2) Examples. Paragraph (a)(1) of this 
section may be illustrated by the 
following examples: 

Example (1). Prior to the distribution, 
corporation X is engaged in the active 
conduct of a trade or business and owns all 
of the stock of corporation Y. which also is 
engaged in the active conduct of a trade or 
business. X distributes all of the stock of Y to 
X's shareholders, and each corporation 
continues the active conduct of its trade or 
business. The active business requirement of 
section 355(b)(1)(A) is satisFied. 

Example (2). The facts are the same as in 
example (1), except that X transfers ail of its 
assets other than the stock of Y to a new 
corporation in exchange for all of the stock of 
the new corporation and then distributes the 
stock of both controlled corporations to X’s 
shareholders. The active business 


requirement of section 355(b)(1)(B) is 
satisfied. 

(b) Active conduct of a trade or 
business defined —(1) In general. 

Section 355(b)(2) provides rules for 
determining whether a corporation is 
treated as engaged in the active conduct 
of a trade or business for purposes of 
section 355(b)(1). Under section 
355(b)(2)(A), a corporation is treated as 
engaged in the active conduct of a trade 
or business if it is itself engaged in the 
active conduct of a trade or business or 
if substantially all of its assets consist of 
the stock, or stock and securities, of a 
corporation or corporations controlled 
by it (immediately after the distribution) 
each of which is engaged in the active 
conduct of a trade or business. 

(2) Active conduct of a trade or 
business immediately after 
distribution —(i) In general. For 
purposes of section 355(b), a corporation 
shall be treated as engaged in the 
"active conduct of a trade or business” 
immediately after the distribution if the 
assets and activities of the corporation 
satisfy the requirements and limitations 
described in paragraph (b)(2) (ii), (iii), 
and (iv) of this section. 

(ii) Trade or business. A corporation 
shall be treated as engaged in a trade or 
business immediately after the 
distribution if a specific group of 
activities are being carried on by the 
corporation for the purpose of earning 
income or profit, and the activities 
included in such group include every 
operation that forms a part of, or a step 
in, the process of earning income or 
profit. Such group of activities ordinarily 
must include the collection of income 
and the payment of expenses. 

(iii) Active conduct For purposes of 
section 355(b), the determination 
whether a trade or business is actively 
conducted will be made from all of the 
facts and circumstances. Generally, the 
corporation is required itself to perform 
active and substantial management and 
operational functions. Generally, 
activities performed by the corporation 
itself do not include activities performed 
by persons outside the corporation, 
including independent contractors. A 
corporation may satisfy the 
requirements of this subdivision (iii) 
through the activities that it performs 
itself, even though some of its activities 
are performed by others. Separations of 
real property all or substantially all of 
which is occupied prior to the 
distribution by the distributing or the 
controlled corporation (or by any 
corporation controlled directly or 
indirectly by either of those 
corporations) will be carefully 
scrutinized with respect to the 
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requirements of section 355(b) and this 
§ 1.355-3. 

(iv) Limitations. The active conduct of 
a trade or business does not include— 

(A) The holding for investment 
purposes of stock, securities, land, or 
other property, or 

(B) The ownership and operation 
(including leasing) of real or personal 
property used in a trade or business, 
unless the owner performs significant 
services with respect to the operation 
and management of the property. 

(3) Active conduct for five-year period 
preceding distribution. Under section 
355(b)(2)(B), a trade or business that is 
relied upon to meet the requirements of 
section 355(b) must have been actively 
conducted throughout the five-year 
period ending on the date of the 
distribution. For purposes of this 
subparagraph (3)-— 

(i) Activities which constitute a trade 
or business under the tests described in 
paragraph (b)(2) of this section shall be 
treated as meeting the requirement of 
the preceding sentence if such activities 
were actively conducted throughout the 
5-year period ending on the date of 
distribution, and 

(ii) The fact that a trade or business 
underwent change during the five-year 
period preceding the distribution (for 
example, by the addition of new or the 
dropping of old products, changes in 
production capacity, and the like) shall 
be disregarded, provided that the 
changes are not of such a character as to 
constitute the acquisition of a new or 
different business. In particular, if a 
corporation engaged in the active 
conduct of one trade or business during 
that five-year period purchased, created, 
or otherwise acquired another trade or 
business in the same line of business, 
then the acquisition of that other 
business is ordinarily treated as an 
expansion of the original business, all of 
which is treated as having been actively 
conducted during that five-year period, 
unless that purchase, creation, or other 
acquisition effects a change of such a 
character as to constitute the acquisition 
of a new or different business. 

(4) Special rules for acquisition of a 
trade or business (Prior to the Revenue 
Act of 1987 and Technical and 
Miscellaneous Revenue Act of 1988)—(i) 
In general. Under section 355(b)(2)(C). a 
trade or business relied upon to meet the 
requirements of section 355(b) must not 
have been acquired by the distributing 
corporation, the controlled corporation, 
or another member of the affiliated 
group during the five-year period ending 
on the date of the distribution unless it 
was acquired in a transaction in which 
no gain or loss was recognized. 

Similarly, under section 355(b)(2)(D). the 


trade or business must not have been 
indirectly acquired by any of those 
corporations (or a predecessor in 
interest of any of those corporations) 
during that five-year period in a 
transaction in which gain or loss was 
recognized in whole or in part and 
which consisted of the acquisition of 
control of the corporation directly 
engaged in the trade or business, or the 
indirect acquisition of control of that 
corporation through the direct or 
indirect acquisition of control of one or 
more other corporations. A trade or 
business acquired, directly or indirectly, 
within the five-year period ending on the 
date of the distribution in a transaction 
in which the basis of the assets acquired 
was not determined in whole or in part 
by reference to the transferor’s basis 
does not qualify under section 355(b)(2), 
even though no gain or loss was 
recognized by the transferror. 

(ii) Example. Paragraph (b)(4)(i) of this 
section may be illustrated by the 
following example: 

Example . In 1985, corporation X, which 
operates a business and has cash and other 
liquid assets, purchases all of the stock of 
corporation Y. which is engaged in the active 
conduct of a trade or business. Later in the 
same year. X merges into Y in a 
"downstream" statutory merger. In 1986, Y 
transfers the business assets formerly owned 
by X to a new subsidiary, corporation Z. and 
then distributes the stock of Z to Y’s 
shareholders. Section 355 does not apply to 
the distribution of the stock of Z because the 
trade or business of Y was indirectly 
acquired by X, a predecessor in interest of Y, 
during the five-year period preceding the 
distribution. 

(iii) Gain or loss recognized in certain 
transactions. The requirements of 
section 355(b)(2) (C) and (D) are 
intended to prevent the direct or indirect 
acquisition of a trade or business by a 
corporation in anticipation of a 
distribution by the corporation of that 
trade of business in a distribution to 
which section 355 would otherwise 
apply. A direct or indirect acquisition of 
a trade or business by one member of an 
affiliated group from another member of 
the group is not the type of transaction 
to which section 355(b)(2) (C) and (D) is 
intended to apply. Therefore, in applying 
section 355(b)(2) (C) or (D). such an 
acquisition, even though taxable, shall 
be disregarded. 

(iv) Affiliated group. For purposes of 
this subparagraph (4). the term 
“affiliated group” means an affiliated 
group as defined in section 1504(a) 
(without regard to section 1504(b)), 
except that the term “stock” includes 
nonvoting stock described in section 
1504(a)(4). 


(5) Special rules for acquisition of a 
trade or business (After the Revenue 
Act of 1987 and Technical and 
Miscellaneous Revenue Act of 1988). 
[Reserved) 

(c) Examples. The following examples 
illustrate section 355(b)(2) (A) and (B) 
and paragraph (b) (1), (2), and (3) of this 
section. However, a transaction that 
satisfies these active business 
requirements will qualify under section 
355 only if it satisfies the other 
requirements of section 355 (a) and (b). 

Example (1). Corporation X is engaged in 
the manufacture and sale of soap and 
detergents and also owns investment 
securities. X transfers the investment 
securities to new subsidiary Y and distributes 
the stocks of Y to X’s shareholders. Y does 
not satisfy the requirements of section 355(b) 
because the holding of investment securities 
does not constitute the active conduct of a 
trade or business. See paragraph (b)(2)(iv)(A) 
of this section. 

Example (2). Corporation X owns, 
manages, and derives rental income from an 
office building and also owns vacant land. X 
transfers the land to new subsidiary Y and 
distributes the stock of Y to X’s shareholders. 
Y will subdivide the land, install streets and 
utilities, and sell the developed lots to 
various homebuilders. Y does not satisfy the 
requirements of section 355(b) because no 
significant development activities were 
conducted with respect to the land during the 
five-year period ending on the date of the 
distribution. See paragraph (b)(3) of this 
section. 

Example (3). Corporation X owns land on 
which it conducts a ranching business. Oil 
has been discovered in the area, and it is 
apparent that oil may be found under the 
land on which the ranching business is 
conducted. X has engaged in no significant 
activities in connection with its mineral 
rights. X transfers its mineral rights to new 
subsidiary Y and distributes the stock of Y to 
X’s shareholders. Y will actively pursue the 
development of the oil producing potential of 
the property. Y does not satisfy the 
requirements of section 355(b) because X 
engaged in no significant exploitation 
activities with respect to the mineral rights 
during the five-year period ending on the date 
of the distribution. See paragraph (b)(3) of 
this section. 

Example (4). For more than five years, 
corporation X has conducted a single 
business of constructing sewage disposal 
plants and other facilities. X transfers one- 
half of its assets to new subsidiary Y. These 
assets include a contract for the construction 
of a sewage disposal plant in State M. 
construction equipment, cash, and other 
tangible assets. X retains a contract for the 
construction of a sewage disposal plant in 
State N, construction equipment, cash, and 
other intangible assets. X then distributes the 
stock of Y to one of X’s shareholders in 
exchange for all of his stock of X. X and Y 
both satisfy the requirements of section 
355(b). See paragraph (b)(3)(i) of this section. 
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Example (5). For the past six years, 
corporation X has owned and operated two 
factories devoted to the production of edible 
pork skins. The entire output of one factory is 
sold to one customer, C, while the output of 
the second factory is sold to C and a number 
of other customers. To eliminate errors in 
packaging, X opens a new factory. 

Thereafter, orders from C are processed and 
packaged at the two original factories, while 
the new factory handles only orders from 
other customers. Eight months after opening 
the new factory. X transfers it and related 
business assets to new subsidiary Y and 
distributes the stock of Y to X’s shareholders. 
X and Y both satisfy the requirements of 
section 355(b). See paragraph (b)(3) (i) and (ii) 
of this section. 

Example (6). Corporation X has owned and 
operated a men’s retail clothing store in the 
downtown area of the City of G for nine 
years and has owned and operated another 
men’s retail clothing store in a suburban area 
of G for seven years. X transfers the store 
building, fixtures, inventory, and other assets 
related to the operations of the suburban 
store to new subsidiary Y. X also transfers to 
Y the delivery trucks and delivery personnel 
that formerly served both stores. Henceforth. 
X will contract with a local public delivery 
service to make its deliveries. X retains the 
warehouses that formerly served both stores. 
Henceforth. Y will lease warehouse space 
from an unrelated public warehouse 
company. X then distributes the stock of Y to 
X's shareholders. X and Y both satisfy the 
requirements of section 355(b). See paragraph 
(b)(3)(i) of this section. 

Example (7). For the past nine years, 
corporation X has owned and operated a 
department store in the downtown area of 
the City of G. Three years ago, X acquired a 
parcel of land in a suburban area of G and 
constructed a new department store on it. X 
transfers the suburban store and related 
business assets to new subsidiary Y and 
distributes the stock of Y to X's shareholders. 
After the distribution, each store has its own 
manager and is operuted independently of 
the other store. X and Y both satisfy the 
requirements of section 355(b). See paragraph 
(b)(3) (i) and (ii) of this section. 

Example (8). For the past six years, 
corporation X has owned and operated 
hardware stores in several states. Two years 
ago. X purchased all of the assets of a 
hardware store in State M, where X had not 
previously conducted business. X transfers 
the State M store and related business assets 
to new subsidiary Y and distributes the stock 
of Y to X’s shareholders. After the 
distribution, the State M store has its own 
manager and is operated independently of 
the other stores. X and Y both satisfy the 
requirements of section 355(b). See paragraph 
(b)(3) (i) and (ii) of this section. 

Example (9). For the past eight years, 
corporation X has engaged in the 
manufacture and sale of household products. 
Throughout this period. X has maintained a 
research department for use in connection 
with its manufacturing activities. The 
research department has 30 employees 
actively engaged in the development of new 
products. X transfers the research department 
to new subsidiary Y and distributes the stock 


of Y to X’s shareholders. After the 
distribution. Y continues its research 
operations on a contractual basis with 
several corporations, including X. X and Y 
both satisfy the requirements of section 
355(b). See paragraph (b)(3)(i) of this section. 
The result in this example is the same if. after 
the distribution, Y continues its research 
operations but furnishes its services only to 
X. See paragraph (b)(3)(i) of this section. 
However, see $ 1.355-2 (d)(2)(iv)(C) (related 
function device factor) for possible evidence 
of device. 

Example (10). For the past six years, 
corporation X has processed and sold meat 
products. X derives income from no other 
source. X separates the sales function from 
the processing function by transferring the 
business assets related to the sales function 
and cash for working capital to new 
subsidiary Y. X then distributes the stock of 

Y to X's shareholders. After the distribution. 

Y purchases for resale the meat products 
processed by X. X and Y both satisfy the 
requirements of section 355(b). See paragraph 
(b)(3)(i) of this section. However, see § 1.355- 
2(d)(2)(iv)(C) (related function device factor) 
for possible evidence of device. 

Example (11). For the past eight years, 
corporation X has been engaged in the 
manufacture and sale of steel and steel 
products. X owns all of the stock of 
corporation Y, which, for the past six years, 
has owned and operated a coal mine for the 
sole purpose of supplying X’s coal 
requirements in the manufacture of steel. X 
distributes the stock of Y to X's shareholders. 
X and Y both satisfy the requirements of 
section 355 (b). See paragraph (b) (3) (i) of 
this section. However, see 9 1.355-2 (d) (2) 
(iv) (C) (related function device factor) for 
possible evidence of device. 

Example (12). For the past seven years, 
corporation X, a bank, has owned an eleven- 
story office building, the ground floor of 
which X has occupied in the conduct of its 
banking business. The remaining ten floors 
are rented to various tenants. Throughout this 
seven-year period, the building has been 
managed and maintained by employees of 
the bank. X transfers the building to new 
subsidiary Y and distributes the stock of Y to 
X's shareholders. Henceforth. Y will manage 
the building, negotiate leases, seek new 
tenants, and repair and maintain the building. 
X and Y both satisfy the requirements of 
section 355 (b). See paragraph (b) (3) of this 
section. 

Example (13). For the past nine years, 
corporation X, a bank, has owned a two-story 
building, the ground floor and one half of the 
second floor of which X has occupied in the 
conduct of its banking business. The other 
half of the second floor has been rented as 
storage space to a neighboring retail 
merchant. X transfers the building to new 
subsidiary Y and distributes the 6tock of Y to 
X’s shareholders. After the distribution. X 
leases from Y the space in the building that it 
formerly occupied. Under the lease. X will 
repair and maintain its portion of the building 
and pay property taxes and insurance. Y 
does not satisfy the requirements of section 
355 (b) because it is not engaged in the active 
conduct of a trade or business immediately 
after the distribution. See paragraph (b) (2) 


(iv) (A) of this section. This example does not 
address the question of whether the activities 
of X with respect to the building prior to the 
separation would constitute the sctive 
conduct of a trade or business. 

§ 1.355-4 Non pro rata distributions, etc. 

Section 355 provides for 
nonrecognition of gain or loss with 
respect to a distribution whether or not 
(a) the distribution is pro rata with 
respect to all of the shareholders of the 
distributing corporation, (b) the 
distribution is pursuant to a plan of 
reorganization within the meaning of 
section 368 (a) (1) (D). or (c) the 
shareholder surrenders stock in the 
distributing corporation. Under section 
355, the stock of a controlled corporation 
may consist of common stock or 
preferred stock. (See. however, section 
306 and the regulations thereunder.) 
Section 355 does not apply, however, if 
the substance of a transaction is merely 
an exchange between shareholders or 
security holders of stock or securities in 
one corporation for stock or securities in 
another corporation. For example, if two 
individuals, A and B. each own directly 
50 percent of the stock of corporation X 
and 50 percent of the stock of 
corporation Y, section 355 would not 
apply to a transaction in which A and B 
transfer all of their stock of X and Y to a 
new corporation Z, for all of the stock of 
Z, and Z then distributes the stock of X 
to A and the stock of Y to B. 

Par. 4. A new section 1.355-6 is added 
to read as follows: 

§ 1.355-6 Certain distributions qualifying 
under section 355 made Ineligible for 
norecognition of gain to the distributing 
corporation under § 337(d). (Reserved 1 

Lawrence B. Gibbs, 

Commissioner of Internal Revenue. 

Approved: December 15,1988. 

O. Donaldson Chapoton. 

Assistant Secretory of the Treasury . 

[FR Doc. 89-119 Filed 1-4-89; 8:45 am) 

BILLING COO€ 4MO-01-M 


DEPARTMENT OF JUSTICE 

Office of the Attorney General 

28 CFR Part 0 

[Order No. 1310-881 

Delegation of the Authority of the 
Attorney General To Approve 
Immunity Requests 

agency. Department of Justice. 
ACTION: Final rule. 

SUMMARY: This amends Subpart Z of 
Part 0. Chapter I of Title 28, Code of 
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Federal Regulations, to delegate to 
Deputy Assistant Attorneys General the 
authority of the Attorney General to 
approve applications to compel 
testimony of witnesses or the production 
of other information at judicial agency 
and congressional proceedings pursuant 
to the provisions of the use immunity 
statute, 18 U.S.C. 6001-6005. 

This implements section 7020(e) of the 
Anti Drug Abuse Act of 1988 amending 
18 U.S.C.68003fb) to authorize the 
Attorney General to delegate to any 
Deputy Assistant Attorney Genera! 
authority to approve immunity requests 
under 18 U.S.C. 0003. 

Subpart Z is further amended to 
delegate to Deputy Assistant Attorneys 
General the authority of the Attorney 
General to approve immunity requests 
in agency proceedings under 18 U.S.C. 
6004 and, under the provisions of 18 
U.S.C. 8005, to apply to a district court of 
the United States to defer the issuance 
of an order to compel testimony or 
produce evidence in a congressional 
proceeding. This further amendment 
continues the practice of delegating to 
Department officials at the same level 
the authority to excercise the power of 
the Attorney General under all 
provisions of the use immunity statute 
covering judicial, agency and 
congressional proceedings. 

EFFECTIVE DATE: January 5.1989. 

FOR FURTHER INFORMATION CONTACT: 
Frederick D. Hess, Director, Office of 
Enforcement Operations. Criminal 
Division, Department of Justice. 
Washington, DC 20530: 202-633-3684. 
SUPPLEMENT ARY INFORMATION: Subpart 
Z currently delegates the authority of 
the Attorney General to approve 
immunity requests under provisions of 
the use immunity statute, 18 U.S.C. 8001- 
6005. to Assistant Attorneys General. 

The power of the Attorney General to 
delegate his authority to Assistant 
Attorneys General rests upon the 
provisions of 18 U.S.C. 6003(b) in the 
case of any proceeding before or 
ancillary to a court or grand jury of the 
United States. The power of the 
Attorney General to delegate his 
authority to approve immunity requests 
in agency proceedings under 18 LLS.C. 
6004, and, under the provisions of 18 
U.S.C. 6005. to apply to a district court to 
defer the issuance of an immunity order 
in a congressional proceeding, rests 
upon the general power of the Attorney 
General to delegate his functions under 
28 U.S.C 509 and 510. 

Sections 0175 and 0176. Subpart Z, of 
Title 28, Code of Federal Regulations, 
currently authorize Assistant Attorneys 
General to exercise the power of the 
Attorney General under all provisions of 


the use immunity statute. Section 7020(e) 
of the Anti Drug Abuse Act of 1988 
amends 18 U.S.C. 6003(b) to empower 
the Attorney General to delegate to any 
Deputy Assistant Attorney General the 
authority to approve immunity requests 
in court and grand jury proceedings. 

This rule amends § 0.175(a) of Subpart 
Z to delegate to Deputy Assistant 
Attorneys General of the Criminal 
Division the power of the Attorney 
General to approve immunity requests 
in court, grand jury and agency 
proceedings. 

This rule amends § 0.175(b) to 
delegate to Deputy Assistant Attorneys 
General of the Antitrust Division, the 
Civil Rights Division, the Laud and 
Natural Resources Division and the Tax 
Division the authority of the Attorney 
General to approve immunity requests 
under 18 U.S.C. 6003 in matters within 
the cognizance of their respective 
Divisions. 

This rule amends 3 0.175(c) to 
delegate to Deputy Assistant Attorneys 
General of the Antitrust Division, the 
Civil Rights Division, the Land and 
Natural Resources Division and the Tax 
Division the authority of the Attorney 
General to approve immunity requests 
under 18 U.S.C. 8004. 

This rule amends § 0.176(c) to 
delegate to the Deputy Assistant 
Attorneys General Usted in 5 0.175 (a) 
and (b) the authority to excercise the 
power of the Attorney General under 18 
U.S.C. 6005 to apply to a district court to 
defer the issuance of an immunity order 
in a congressional proceeding. 

This rule amends § 0.178 by removing 
subsection (a) and redesignating 
subsection (b) as §0.178. This change is 
necessary because § 0.178(a) currently 
authorizes redelegation to Deputy 
Assistant Attorneys General to be 
exercised solely during the absence of 
Assistant Attorneys General from the 
City of Washington. Given the purpose 
and result of the proposed amendments 
to subpart Z, this redelegation provision 
becomes unnecessary and is therefore 
removed. 

This regulation is not a major rule 
within the meaning of Executive Order 
12291. 

This regulation does not have an 
impact on small entities and. therefore, 
is not subject to the Regulatory 
Flexibility Act (5 U S.C. 601-612). 

List of Subjects in 28 CFR Part 0 

Authority delegation (Government 
agencies]. Organization and functions 
(Government agencies). 

For the reasons stated in the 
preamble, and by the authority vested in 
me by law. including 28 U.S.C 5C9, 510 


and 18 U.S.C 6001-6005. Subpart Z of 
Part O of the Code of Federal 
Regulations is amended as follows: 

PART 0—(AMENDED! 

1. The authority citation for Part 0 
continues to read as follows: 

Authority: 5 U S.C 301. 2303. 3103: 6U&C. 
1103,1324A. 1427(g); 15 U.S.C. 644(k>. lfl 
U.S.C. 2254. 3621, 3622.4001, 4041. 4042.4044, 
4082. 4201 et seq.. 0003(b): 21 U.S.C 871 
881(d), 904: 22 U.S.C 283a, 1821-1645o 1622 
note; 28 U.S.C. 509. 510, 515, 518. 519.534. 543. 
552, 552a, 560; 31 U.S.C 1108. 3810 et seqj 50 
U.S.C App. 2001-2017p: Pub. L. No. 91-513. 
sec. 501: EO 11919; EO 11267: EG 1130U. 

2. Section 0.175 is revised to read as 
follows: 

§ 0.175 Judicial and Administrative 
proceedings. 

(a) The Assistant Attorney General in 
charge of the Criminal Division, or any 
Deputy Assistant Attorney General of 
the Criminal Division is authorized to 
exercise the authority vested in the 
Attorney General by 18 U.S.C. 6003, to 
approve the application of a U.S. 
Attorney to a Federal court for an order 
compelling testimony or the production 
of information by a witness in any 
proceeding before or ancillary to a court 
or grand jury of the United States, and 
the authority vested in the Attorney 
General by 18 U.S.C. 6004. to approve 
the issuance by an agency of the United 
States of an order compelling testimony 
or the production of information by a 
witness in a proceeding before the 
agency, when the subject matter of the 
case or proceeding is either within the 
cognizance of the Criminal Division or is 
not within the cognizance of the 
Divisions or Administration designated 
in paragraphs (b) and (c) of this section. 

(b) The Assistant Attorneys General 
or any Deputy Assistant Attorney 
General of the Antitrust Division, the 
Civil Division, the Civil Rights Division, 
the Land and Natural Resources 
Division and the Tax Division are 
authorized to exercise the power and 
authority vested m the Attorney General 
by 18 U.S.C. 6003 to approve the 
application of a U.S. Attorney to a 
Federal court for an order compelling 
testimony or the production of 
information in any proceeding before or 
ancillary to a court or grand jury of the 
United States when the subject matter 
of the case or proceeding is within the 
cognizance of their respective Divisions: 
Provided, however. Tliat no approval 
shall be granted unless the Criminal 
Division indicates that it has no 
abjection to the proposed grant of 
immunity. 
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(c) The Assistant Attorneys General 
and Deputy Assistant Attorneys General 
designated in paragraph (b) of this 
section, and the Administrator of the 
Drug Enforcement Administration are 
authorized to exercise the authority 
vested in the Attorney General by 18 
U.S.C. 6004 to approve the issuance by 
an agency of the United States of an 
order compelling testimony or the 
production of information by a witness 
in a proceeding before the agency when 
the subject matter of the proceeding is 
within the cognizance of their respective 
Divisions or the Administration: 
Provided\ however, That no approval 
shall be granted unless the Criminal 
Division indicates that it has no 
objection to the proposed grant of 
immunity. 

2. Section 0.176(b) is revised to read 
as follows: 

§ 0.176 Congressional proceedings. 
***** 

(b) The Assistant Attorneys General 
and Deputy Assistant Attorneys General 
designated in § 0.175 (a) and (b) are 
authorized to exercise the power and 
authority vested in the Attorney General 
by 18 U.S.C. 6005 to apply to a district 
court of the United States to defer the 
issuance of an order compelling the 
testimony of a witness or the production 
of information in a proceeding before 
either House of Congress, or any 
committee or subcommittee of either 
House, or any joint committee of the two 
Houses. 

§0.178 (Amended] 

3. Section 0.178 is amended by 
removing paragraph (a) in its entirety 
and by removing the "(b)” designation. 

Date: December 22.1988. 

Dick Thornburgh, 

Attorney General. 

[FR Dor. 89-23 Filed 1-4-89; 8:45 am) 

BILLING COD€ 4410-OVM 


DEPARTMENT OF DEFENSE 

Office of the Secretary 

32 CFR Part 146 

(DoD Directive 5525.9] 

Compliance of DoD Members, 
Employees, and Family Members 
Outside the United States With Court 
Orders 

agency: Department of Defense. 
action: Interim final rule. 

summary: This interim final rule is 
being issued to implement section 721 of 
the “National Defense Authorization 


Act, 1989,“ Pub. L. No. 100-456. This rule 
establishes policy and uniform 
procedures for the return of Service 
members overseas to the United States, 
pursuant to 10 U.S.C. 814, when they 
have been charged with, or convicted of. 
felonies or contempt in a Federal or 
State court. This rule also promulgates 
uniform procedures for other actions 
regarding overseas civilian personnel of 
the Department of Defense and family 
members accompanying civilian and 
military personnel overseas who have 
been charged with, or convicted of, 
felonies or contempt. In covering civilian 
personnel and family members 
accompanying DoD personnel overseas, 
the Department of Defense acts by 
authority of 5 U.S.C. 301 and 10 U.S.C. 
113. 

dates: Effective December 27,1988. 
Written comments must be received by 
February 6,1989. 
address: Office of the Assistant 
General Counsel (Personnel and Health 
Policy), Department of Defense, the 
Pentagon, Room 3E999. Washington. DC 
20301-1600. 

FOR FURTHER INFORMATION CONTACT: 

Paul S. Koffsky. telephone 202-695-3657. 
SUPPLEMENTARY INFORMATION: This 
interim Final rule is issued to comply 
with a statutory requirement and to 
permit DoD Components time to issue 
consistent implementing guidance 
within the time fixed by statute. The 
Department of Defense invites public 
comments on this interim Final rule. It 
shall consider those comments in 
deciding whether, and. if so, how. to 
amend this rule. 

List of Subjects in 32 CFR Part 146 

Courts, Government employees. 

32 CFR Part 146 is added to read as 
follows: 

PART 146—COMPLIANCE OF DOD 
MEMBERS, EMPLOYEES, AND FAMILY 
MEMBERS OUTSIDE THE UNITED 
STATES WITH COURT ORDERS 


Sec. 


146.1 

Purpose. 

146.2 

Applicability. 

146.3 

Definitions. 

146.4 

Policy. 

146.5 

Responsibilities. 

146.6 

Procedures. 


Authority: 5 U.S.C. 301; 10 U.S.C. 113; 10 
U.S.C. 814; Pub. L 100-458 Section 721. 

§146.1 Purpose. 

This part: 

(a) Implements section 721 of Pub. L. 
100-456. 

(b) Establishes policy and procedures 
for the return to the United States of, or 
other action affecting, DoD members 


and employees serving outside the 
United States, and family members 
accompanying them. 

(c) Prescribes procedures for treating 
such individuals who have been charged 
with, or convicted of. a felony in a court, 
have been held in contempt of a court 
for failure to obey the court’s order, or 
have been ordered to show cause by a 
court why they should not be held in 
contempt for failing to obey the court’s 
order. 

§146.2 Applicability. 

This Part applies to the Office of the 
Secretary of Defense (OSD), the Military 
Departments, the Joint Chiefs of Staff 
(JCS), the Joint Staff, the Unified and 
Specified Commands, the Inspector 
General of the Department of Defense 
(IG, DoD), the Uniformed Services 
University of the Health Sciences 
(USUHS), the Defense Agencies, and the 
DoD Field Activities (hereafter referred 
to collectively as "DoD Components”). 

§146.3 Definitions. 

Court. Any judicial body in the United 
States with jurisdiction to impose 
criminal sanctions on a DoD member, 
employee, or family member. 

DoD Employee. A civilian employed 
by a DoD Component, including an 
individual paid from nonappropriated 
funds, who is a citizen or national of the 
United States. 

DoD Member. An individual who is a 
member of the Armed Forces on active 
duty and is under the jurisdiction of the 
Secretary of a Military Department, 
regardless whether that individual is 
assigned to duty outside that Military 
Department. 

Felony. A criminal offense that is 
punishable by incarceration for more 
than 1 year, regardless of the sentence 
that is imposed for commission of that 
offense. 

United States. The 50 States, the 
District of Columbia, Puerto Rico, Guam, 
the Northern Mariana Islands, American 
Samoa, and the Virgin Islands. 

§ 146.4 Policy. 

It is DoD policy that: 

(a) With due regard for mission 
requirements, the provisions of 
applicable international agreements, 
and ongoing DoD investigations and 
courts-martial, the Department of 
Defense shall cooperate with courts and 
State and local officials in enforcing 
court orders relating to DoD members 
and employees stationed outside the 
United States, as well as their family 
members who accompany them, who 
have been charged with, or convicted of, 
a felony in a court, have been held in 
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contempt by a court for failure to obey 
the court’s order, or have been ordered 
to show cause why they should not be 
held in contempt for failing to obey the 
court’s order. 

(bj This Part does not affect the 
authority of DoD Components to 
cooperate with courts and State and 
local officials in enforcing orders against 
DoD members and employees outside 
the United States on matters not listed 
in paragraph (a) of this section. 

(c) This Part doe9 not create any 
rights or remedies and may not be relied 
on by any person, organization, or other 
entity to allege a denial of such rights or 
remedies. 

§ 146.5 Responsibilities. 

(a) The General Counsel of the 
Department of Defense (GC, DoD] shall: 

(1) Issue Instructions and other 
guidance, as necessary, to implement 
this Part. 

(2) Review and approve the 
implementing documents Issued by DoD 
Components under this Part. 

(3) Coordinate on requests for 
exception to the requirements of this 
Part under § 148.5(b). 

(b) The Assistant Secretary of 
Defense (Force Management and 
Personnel (ASDJFM&P)), with the 
concurrence of the GC, DoD, shall grant 
exceptions on a case-by-case basis to 
the requirements of 5 146.6. In exercising 
this authority, the ASDJFM&P), on 
request by the DoD Component 
concerned shall give due consideration 
to the pertinent mission requirements, 
readiness, discipline, and ongoing DoD 
investigations and courts-martial. 

(c) The Heads of DoD Components 
shall: 

(1) Comply with this Part. 

(2) Issue Regulations implementing 
this Part. 

(3) Report promptly to the ASD(FM&P) 
and GC, DoD. any action taken under 
paragraphs (a) (1) and (2) of § 146.6. 

§ 146.6 Procedures. 

(a) On receipt of a request for 
assistance from a court or a Federal, 
State, or local official concerning a court 
order described in § 146.4(a), the Head 
of the DoD Component concerned, or 
designee, shall determine whether the 
request is based on an order issued by a 
court of competent jurisdiction. 

Attempts shall be made to resolve the 
matter to the satisfaction of the court 
without the return of, or other action 
affecting, the member, employee, or 
family member (subject). Before action 
is taken under this section, the subject 
shall be afforded the opportunity to 
provide evidence of legal efforts to resist 
the court order, or otherwise show 


legitimate cause for noncampliaace. if 
the Head of the DoD Component 
concerned determines that such efforts 
warrant a delay in taking action under 
this section, the DoD Component Head 
may grant a brief delay (not more than 
45 days). All delays promptly shall be 
reported to the ASD(FM&P) and to the 
GC. DoD. 

(1) If the request pertains to a felony 
or to contempt involving the unlawful or 
contemptuous removal of a child from 
the jurisdiction of a court or the custody 
of a parent or another person awarded 
custody by court order, and the matter 
cannot be resolved with the court 
without the return of the subject to the 
United States, the Head of the DoD 
Component, or designee, promptly shall 
take the action prescribed in paragraphs 

(b) through (d) of this section, unless the 
ASD(FMAP), or designee, grants an 
exception. 

(2) If the request does not pertain to a 
felony or contempt involving the 
unlawful or contemptuous removal of a 
child from the jurisdiction of the court or 
the custody of a parent or another 
person awarded custody by court order, 
and if the matter cannot be Tesolved 
with the court without the return of the 
subject to the United States, the Head of 
the DoD Component, or designee, 
promptly shall take the action 
prescribed in paragraphs (b) through (d) 
of this section, when deemed 
appropriate with the facts and 
circumstances of each particular case, 
following consultation with legal staff. 

(b) If a DoD member is the subject of 
the request, the member shall be 
ordered, under 10 U.S.C. 614, to return 
expeditiously to an appropriate port of 
entry at Government expense, 
contingent on the party requesting 
return of the member providing for 
transportation, and escort, if desired, of 
the member from such port of entry to 
the jurisdiction of the party. The party 
requesting return of the member shall be 
notified at least 10 days before the 
member’s return to the selected port of 
entry, absent unusual circumstances. 

(c) If a DoD employee is the subject of 
the request concerning the court order, 
the employee strongly shall be 
encouraged to comply with the court 
order. Failure to respond to the court 
order may be a basis for withdrawal of 
command sponsorship and may be the 
basis for adverse action against the DoD 
employee, to include removal from the 
Federal Service. Proposals to take such 
adverse action must be approved by the 
Head of the DoD Component concerned, 
or designee. Such proposals shail be 
coordinated with the cognizant civilian 
personnel office and legal counsel. 


(dj If the family member of a DoD 
member or employee is the subject of a 
request concerning die court order, the 
family member strongly shall be 
encouraged to comply with the court 
order. Failure io respond to the court 
order may be a basis for withdrawing 
the command sponsorship of the family 
member. 

L.M. Bynum, 

Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 

December 30,1988. 

|FR Doc. 89-133 Filed 1-4-89:8:45 am] 

BILLING CODE 3810-01-M 


DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Parts 811 and 683 

[ Docket No. 81130-8285 J 

Pacific Coast Groundfish Fishery 

agency: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
action: Notice of fishing restrictions 
and request for comments. 

summary: NOAA issues this notice 
establishing restrictions on fishing in 
1989 for widow rockfish. the Sebastes 
complex of rockfish (which includes 
yellowtail rockfish). Pacific ocean perch, 
and sablefish taken off the coasts of 
Washington. Oregon, and California, 
and seeks public comment on these 
actions. These actions are authorized 
under regulations implementing the 
Pacific Coast Groundfish Fishery 
Management Plan [FMPJ and are 
necessary because biological stress to 
these stocks has been identified or is 
expected to occur if landings are not 
restricted. These actions are intended to 
lower fishing rates, reduce or prevent 
biological stress, allow unavoidable 
incidental catches in other fisheries to 
be landed, and avoid or reduce the 
probability of a fishery closure before 
the end of the year. This action 
supersedes fishing restrictions imposed 
in 1988 for these species. 

DATES: Effective 0001 hours (Pacific 
Standard Time) January 1,1989, until 
modified, superseded, or rescinded. 
Comments will be accepted through 
January 23,1989. 

ADDRESSES: Submit comments on these 
actions to Rofiand A. Schmitten, 
Director. Northwest Region, National 
Marine Fisheries Service, 7600 Sand 
Point Way NE, BIN C15700. Seattle. WA 
98115; or E. Charles Fullerton, Director. 
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Southwest Region, National Marine 
Fisheries Service, 300 South Ferry Street, 
Terminal Island, CA 90731. 

FOR FURTHER INFORMATION CONTACT: 

William L. Robinson at 206-526-6140, 
Rodney R. Mclnnis at 213-514-6199, or 
the Pacific Fishery Management Council 
at 503-221-6352. 

SUPPLEMENTARY INFORMATION: This 
action supersedes fishing restrictions 
imposed in 1988 for widow rockfish, the 
Sebastes complex of rockfish (which 
includes yellowtail rockfish). Pacific 
ocean perch, and sablefish taken off the 
coasts of Washington. Oregon, and 
California, and also adjusts the 
management measures at § 663.27(b)(3) 
for sablefish. 

The FMP provides the means for 
managing over 80 species of groundfish 
caught in ocean waters off Washington, 
Oregon, and California. The FMP 
differentiates between species with 
numerical and non-numerical optimum 
yields (OYs). A species that may be 
harvested fairly selectively has a 
numerical OY which is the maximum 
amount of that species that may be 
retained or landed each year in the 
fishery management area or relevant 
subarea, and includes fish caught in the 
territorial sea (0-3 nautical miles). 
However, there is an exception for small 
incidental allowances in the foreign and 
joint venture fisheries which are not 
included in the OY. Landings in excess 
of OY are prohibited. Widow rockfish 
[Sebastes entomelas), Pacific ocean 
perch (5. alutus ), and sablefish 
(Anoplopoma fimbria ) are three of the 
six species in the FMP which have 
numerical OYs. When landing rates for 
these species have resulted in 
projections that quotas would be 
achieved before the end of the year, trip 
limits have been imposed or adjusted: 

(1) To extend the fishery as long as 
possible throughout the year, and (2) to 
allow catches taken unavoidably while 
fishing for other species (incidental 
catches) to be landed to minimize the 
w'aste of fish which otherwise must be 
discarded once an OY quota is reached. 
A trip limit is the total allowable amount 
of a groundfish species or species 
complex, by weight or by percentage of 
weight of fish on board, which may be 
landed from a single fishing trip. Limits 
on the frequency of landings of trip 
limits (trip frequency limits) also r.re 
used to slow the rate of landings. By 
slowing the fishery and avoiding 
premature closure which must occur 
when a quota is reached, the discarding 
of incidental catches is minimized and 
the likelihood of biological stress from 
fishing above the OY is lessened. 


Species which are not harvested 
selectively, or for which there is very 
little commercial interest or scientific 
data, are part of the non-numerical OY 
group and are managed most commonly 
by gear, area, and landing restrictions 
(trip limits and trip frequency limits). An 
estimate of the acceptable biological 
catch (ABC), the annual catch that could 
be taken without jeopardizing the 
resource's productivity, has been made 
for all species in this group, individually 
or combined with other species for the 
1989 fishing season in a separate notice. 
An ABC (as defined at § 663.2) is an 
estimate that is seasonally determined, 
and may differ from maximum 
sustainable yield (MSY) for biological 
reasons. ABC estimates also are made 
for all species with numerical OYs. If 
one or more species in the group is 
biologically stressed, or is expected to 
become stressed if no limits on fishing 
are set, the Secretary of Commerce 
(Secretary) may determine that the 
harvest of species that are unavoidably 
caught together should be reduced, even 
though some of those species are not 
stressed. Reducing the harvest rate on 
these aggregated species usually has 
been accomplished by establishing a 
“harvest guideline" for the group as a 
whole and setting trip limits to achieve 
this harvest level. The harvest guideline 
may be, but is not necessarily, 
designated as a quota. 

The regulations implementing the FMP 
at 50 CFR Part 663 allow the Secretary 
to reduce fishing levels if it is 
determined that continued fishing at 
current levels would cause biological 
stress to any species. The Pacific 
Fishery Management Council (Council) 
has endorsed the determination of its 
Groundfish Management Team (GMT) 
that if landings of widow rockfish, 
yellowtail rockfish (included in the 
Sebastes complex of rockfish). Pacific 
ocean perch, and sablefish are 
unrestricted, the likelihood or intensity 
of biological stress on those stocks is 
increased. Pacific ocean perch is 
considered to be under long-term stress 
and is managed under a rebuilding 
schedule. Landings of widow rockfish, 
Pacific ocean perch, and sablefish have 
been limited since the FMP was 
implemented in 1982 to minimize stress, 
or its likelihood on these stocks; 
similarly, landings of the Sebastes 
complex have been restricted since 1983. 

In its deliberations for 1909 
management, the Council considered 
advice from the GMT (state and Federal 
fishery and social scientists). 

Groundfish Advisory Subpanel (fishii.g 
industry and consumer representatives), 
the concerned public, and a Select 


Group created by the Council for the 
purpose of recommending methods of 
limiting landings with minimal 
disruption to the fishing industry. The 
Select Group included representatives 
from the fishing industry, the Council, 
the Scientific and Statistical Committee, 
and the GMT. 

At its November 16-17,1988 meeting 
in Portland, Oregon, the Council 
reviewed the latest data and developed 
management measures intended to limit 
landings of groundfish in 1989, thereby 
minimizing the likelihood or intensity of 
biological stress on groundfish stocks, 
and reducing the chances of having to 
close a fishery before the end of the 
year. In each case, the Council 
recommended a trip limit. As in 1988 the 
Council also recommended allocation of 
the sablefish resource between the trawl 
and nontrawl (predominantly fixed gear) 
user groups. The Council’s 
recommendations for 1989 and actions 
taken by the Secretary on those 
recommendations are presented below. 

Because the vast majority of 
groundfish caught off Washington, 
Oregon, and California is taken from the 
Exclusive Economic Zone (EEZ) which 
extends from 3 to 200 nautical miles 
offshore, management of the groundfish 
fishery has been applied from 0-200 
nautical miles. All groundfish taken and 
retained, possessed, or landed in or 
offshore (0-200 nautical miles) of 
Washington, Oregon, and California are 
subject to these restrictions. 

Widow Rockfish 

Council Recommendation: The 
Council recommended a coast-wide trip 
limit of 30,000 pounds of widow 
rockfish, with only one landing above 
3,000 pounds per vessel per week, the 
same limit imposed in January 1988. 

Rationale : The widow rockfish 
resource is believed to be at or above 
population levels which produce the 
MSY, an average over a reasonable 
length of time of the largest catch which 
can be taken continuously from a stock. 
If not curtailed, landings could be at 
least as high as the highest catch on 
record, about 27,700 metric tons (mt), 
above the average MSY of 9,500 mt, and 
clearly increasing the likelihood of 
biological stress on the stock. 

Trip limits have been used to limit 
landings of widow rockfish since 1982. 

In 1988 as in 1987, the year started wilh 
a 30,000-pound weekly trip limit and 
landings less than 3,000 pounds were 
exempt from the one landing per week 
provision. At its July 1988 meeting, the 
Council recommended that a 3,000 
pound trip limit (with no frequency 
restriction) be imposed on the date 
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necessary to assure that the 12,100 mt 
OY would not be reached before the end 
of the year (53 FR 29480, August 5.1988). 
The 3.000 pound limit was intended to 
discourage target fishing while allowing 
incidental catches to be landed. This 
incidental limit was implemented on 
September 21,1988 (53 FR 36793, 
September 22,1988). The best available 
information at the November Council 
meeting indicated that the OY for 
widow rockfish would not be reached in 
1988. 

The widow rockfish OY in 1989 is 
12,400 mt f 2.5 percent higher than the 
12,100 mt OY in 1988. As in part years, 
the rate of landings must be restricted in 
1989 to minimize the probability of 
biological stress on the stock and to 
extend the fishery longer than otherwise 
would be possible. If this were not done, 
the OY quota could be reached early in 
the year, possibly by mid-summer, 
resulting in incidental catch and 
discards which would exceed OY and 
contribute to the likelihood of biological 
stress on the resource. 

Secretarial Action: The Secretary 
concurs with the Council’s 
recommendation and herein announces: 

(1) No more than 30,000 pounds (round 
weight) of widow rockfish may be taken 
and retained, possessed, or landed per 
vessel per fishing trip in a one-week 
period. Only one landing of widow 
rockfish above 3,000 pounds (round 
weight) may be made per vessel in that 
one-week period. “One-week period” 
means seven consecutive days 
beginning 0001 hours Wednesday and 
ending 2400 hours Tuesday, local time. 

(2) Unless retention or landing of 
widow rockfish has been prohibited, a 
vessel which has landed a weekly limit 
may continue to fish on the next week's 
limit so long as the fish are not landed 
(offloaded) until the following week. 

(3) Only one landing above 3,000 
pounds of widow rockfish may be made 
during the period January 1-3.1989. 

(4) The fishery management area for 
this species is the exclusive economic 
zone off the coasts of Washington, 
Oregon, and California between 3 and 
200 nautical miles offshore, and 
bounded on the north by the Provisional 
International Boundary between the 
United States and Canada, and bounded 
on the south by the International 
Boundary between the United States 
and Mexico. However, all widow 
rockfish possessed 0-200 nautical miles 
offshore, or landed in, Washington, 
Oregon, or California are presumed to 
have been taken and retained from 0- 
200 nautical miles offshore Washington. 
Oregon, or California unless otherwise 
demonstrated by the person in 
possession of those fish. 


Sebastes Complex 

Council Recommendation: The 
Council recommended that the harvest 
guideline for the Sebastes complex, the 
sum of the ABCs of the species in the 
complex caught north of Coos Bay, 
Oregon, be increased from 10,200 mt in 
1988 to 10,500 mt in 1989, reflecting the 
300 mt increase to the ABC for 
yellowtail rockfish in that area. The 
Council also recommended that the trip 
limit for the Sebastes complex as a 
whole remain at 25,000 pounds per 
week, the same as at the beginning of 
1987 and 1988, However, because of 
difficulties keeping landings of 
yellowtail rockfish within its ABC, the 
trip limit for that species would be 
mantained at 7,500 pounds per week, 25 
percent lower than during January- 
October, 1988. Only one landing above 
3,000 pounds of the Sebastes complex 
would be allowed per vessel per week. 
The Wednesday-Tuesday definition of 
"week” would remain in effect. Trip 
limit options wold be continued so that 
fishermen may choose a biweekly limit 
(which allows landing up to 50,000 
pounds of the Sebastes complex, 
containing no more than 15,000 pounds 
of yellowtail rockfish. in one trip in a 
two-week period), or a twice-weekly 
limit (which allows two landings up to 
12,500 pounds each of the Sebastes 
complex, containing no more than 3,750 
pounds of yellowtail rockfish each, in a 
one-week period). These options are 
available only if proper notification is 
given to the appropriate State authority. 
As in the past, the number of landings 
less than 3,000 pounds for the Sebastes 
complex will not be restricted. 

The 40,000-pound trip limit for 
landings of the Sebastes complex caught 
south of Coos Bay, Oregon is continued, 
with no limit on the number of landings 
allowed per week. 

Rationale: The harvest guideline for 
the Sebastes complex of rockfish caught 
north of Coos Bay, Oregon (43*21*34* 

N. latitude) is the sum of the ABCs of 
the species in the complex, and has been 
relatively stable since 1984. Landings 
are not necessarily prohibited when the 
harvest guideline is reached, although 
the Council could do so. Yellowtail 
rockfish, a dominant component in the 
Sebastes complex in the Vancouver and 
Columbia subareas, was documented as 
biologically stressed in March 1983 (48 
FR 8283, February 28,1983). Trip limits 
have been imposed since then in 
attempts to reduce the likelihood of 
biological stress on this species. 

Because yellowtail rockfish frequently 
are caught with other species in the 
multispecies Sebastes complex, limits 
were placed on the complex as a whole. 


In 1988, weekly trip limits for the 
Sebastes complex caught north of Coos 
Bay were maintained at 25.000 pounds 
all year, but landing limits for yellowtail 
rockfish were reduced from 10,000 
pounds in January (53 FR 248, January 6. 
1988) to 7,500 pounds in October (53 FR 
39606, October 11,1988). Biweekly and 
twice-weekly landing options were 
available. landings of the Sebastes 
complex in 1988 are expected to exceed 
the 10,200 mt harvest guideline by about 
nine percent, an amount which was not 
considered significant by the Council. 
However, landings of yellowtail rockfish 
are projected to exceed the 3,600 mt 
ABC for the same area by about 60 
percent. 

The biomass of yellowtail rockfish 
has been declining for the past two 
decades although it appears to have 
stabilized in recent years. A 
comprehensive assessment of this 
species was used to establish the ABC 
for 1989 at 4,300 mt. The assessment also 
indicates the stock is near, and possibly 
above, the biomass level which will 
produce the MSY. As a result of this 
assessment, the ABC for yellowtail 
rockfish was increased by 300 mt in the 
Columbia area. Consequently, the 1989 
harvest guideline for the Sebastes 
complex north of Coos Bay also was 
increased by 300 mt. from 10,200 mt to 
10,500 mt. to incorporate the increase in 
the ABC for yellowtail rockfish. 

The GMT believes the likelihood of 
biological stress on the yellowtail 
rockfish resource would be greatly 
increased if management measures were 
not imposed to slow the fishery in 1989. 
Record high landings reached 9,742 mt in 
the Vancouver and Columbia areas in 
1983, when restrictions were placed only 
on the Sebastes complex as a whole. If 
not restricted, landings of yellowtail 
rockfish could reach this level in 1989, 
almost 2.5 times the ABC, which would 
drive the stock below the biomass 
needed to produce MSY within one year 
and clearly increase the likelihood of 
biological stress on yellowtail rockfish. 
Accordingly, trip limits for yellowtail 
rockfish imposed at the beginning of 
1989 are 25 percent lower than those in 
effect between January and October 
1988, and may be adjusted during the 
year to keep landings close to the 1989 
harvest guideline for the Sebastes 
complex and ABC for yellowtail rockfish 
north of Coos Bay. 

As in past years, landings south of 
Coos Bay are limited to discourage large 
effort shifts into that area without 
impeding traditional operations. 
Accordingly, the 40.000-pound trip limit 
for the Sebastes complex caught south 
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of Coos Bay is maintained as in 1987 
and 1988. 

Secretarial Action: The Secretary 
concurs with the Councirs 
recommendations and herein 
announces— 

(1) Definitions. 

(a) Sebastes complex means all 
rockfish managed by the FMP except 
Pacific ocean perch ( Sebastes aJutus ), 
widow rockfish (5. entomelas ), 
shortbelly rockfish (5. jordanf), and 
Sebastvlobus spp. (thomyheads or idiot 
rockfish). 

(b) “One-week period” means seven 
consecutive days beginning 0001 hours 
Wednesday and ending 2400 hours 
Tuesday, local time. 

(c) “Two-week period” means 14 
consecutive days beginning at 0001 
hours Wednesday and ending 2400 
hours Tuesday, local time. 

(d) All weights are round weights of 
the whole fish. 

(2) General. 

(a) The fishery management area for 
this species is the exclusive economic 
zone off the coasts of Washington. 
Oregon, and California between 3 and 
200 nautical miles offshore, and 
bounded on the north by the Provisional 
International Boundary between the 
United States and Canada, and bounded 
on the south by the International 
Boundary between the United States 
and Mexico. However, all fish in the 
Sebastes complex possessed 0-200 
nautical miles offshore, or landed in, 
Washington. Oregon, or California are 
presumed to have been taken and 
retained from 0-200 nautical miles 
offshore Washington, Oregon, or 
California unless otherwise 
demonstrated by the person in 
possession of those fish. 

(b) There is no limit on the number of 
landings under 3,000 pounds of the 
Sebastes complex allowed per week. 

(c) Coos Bay means 43 8 21'34” N. 
latitude, which is the latitude of the 
north jetty at Coos Bay, Oregon. 

(3) Restrictions on the Sebastes 
Complex Caught North of Coos Bay. 

(a) Weekly trip limit Except for the 
biweekly and twice-weekly trip limits 
provided in paragraphs (3)(b) and (3)(c), 
no more than 25.000 pounds of the 
Sebastes complex, including no more 
than 7,500 pounds of yellowtail rockfish, 
may be taken and retained, possessed, 
or landed per vessel per fishing trip in a 
one-week period north of Coos Bay. 
Only one landing of the Sebastes 
complex above 3,000 pounds may be 
made per vessel in that one-week 
period. 

Note.—If fishing under the weekly trip 
limit, only one landing above 3.000 pounds of 


the Sebastes complex may be made during 
the week of December 28.1988-January 3. 
1989. 

(b) By weekly trip limit If the fishery 
management agency of the state where 
the fish will be landed is notified as 
required by state law (WAC 220-44-050: 
OAR 635-04-033: CFftGCA 7652), up to 
50,000 pounds of the Sebastes complex, 
including no more than 15.000 pounds of 
yellowtail rockfish, may be taken and 
retained, possessed, or landed per 
vessel per fishing trip in a two-week 
period north of Coos Bay. After 
notification is given, and while it 
remains in effect, only one landing of the 
Sebastes complex above 3,000 pounds 
may be made per vessel in each two- 
week period. 

Note—If fishing under the biweekly trip 
limit, only one landing above 3.000 pounds of 
the Sebastes complex may be made 
December 21.19«8-Jamiary 3.1989. or 
December 2& 1988-January 10, 1989. 

Biweekly trip limit options in effect on 
December 28, 1988 will continue until revoked 
as provided in this paragraph. 

As required by state law. the fishery 
management agency of the state where 
the fish will be landed (Washington, 
Oregon, or California) must receive a 
written notice declaring intent of the 
vessel owner or operator to use the 
biweekly limits before the first day of 
the first two-week period in which such 
landings are to occur. The notice is 
binding for subsequent consecutive two- 
week periods until revoked in writing, 
addressed to the appropriate state 
agency, prior to the two-week period in 
which the rescission is to occur. 

Notifications must be submitted to the 
Oregon Department of Fish and Wildlife. 
Marine Regional Office. Marine Science 
Drive. Building No. 3. Newport, OR 
98365. telephone 503-667-4741; RO. Box 
5430, Charleston. OR 97420, telephone 
503-888-5515; 53 Portway Street, 

Astoria, OR 97103, telephone 503-325- 
2462; or to the Washington Department 
of Fisheries, 115 General Administration 
Building, Olympia. WA 98504. telephone 
206-753-6623; or to the California 
Department of Fish and Came, Branch 
Office, 619 Second Street. Eureka, CA 
95501, telephone 707-445-6499. 

(c) Twice-weekly trip limit If the 
fishery management agency of the state 
where the fish will be landed is notified 
as required by state law (WAC 220-44- 
050: OAR 635-04-033: CF&GCA 7652) up 
to 12,500 pounds of the Sebastes 
complex, including no more than 3,750 
pounds of yellowtail rockfish, may be 
taken and retained, possessed, or 
landed per vessel per fishing trip north 
of Coos Bay. After notification is given, 
and while it remains in effect, only two 
landings of the Sebastes complex above 


3,000 pounds may be made per vessel in 
a one-week period. 

Note.—If fishing under the twice-weekly 
trip limit, only two landings above 3.000 
pounds of the Sebastes complex may be 
made during the week of December 28.1988- 
January 3.1989. Twice-weekly trip limit 
options in effect on December 28,1988 will 
continue until revoked as provided in this 
paragraph. 

As required by state law, the fishery 
management agency of the state where 
the fish will be landed (Washington, 
Oregon, or California) must receive a 
written notice declaring intent of the 
vessel owner or operator to use the 
twice-weekly limits before the first day 
of the first one-week period in which 
such landings are to occur. The notice is 
binding for subsequent consecutive one- 
week periods until revoked in writing, 
addressed to the appropriate state 
agency, prior to the week in which the 
rescission is to occur. Notification must 
be submitted to the same addresses 
given in paragraph (3)(b) of this section 
for biweekly trip limits. 

(d) Unless retention or landing of the 
Sebastes complex or yellowtail rockfish 
has been prohibited, a vessel which has 
landed a weekly (or biweekly or twice- 
weekly) limit may continue to fish on 
the limit for the next fishing period 
(weekly, biweekly, or twice-weekly) so 
long as the fish are not landed 
(offloaded) until the next fishing period. 

(4) Restrictions on the Sebastes 
Complex Caught South of Coos Bay. 

No more than 40.000 pounds of the 
Sebastes complex may be taken and 
retained, possessed, or landed south of 
Coos Bay per vessel per fishing trip. 
There is no limit on the number of 
landings allowed per week of the 
Sebastes complex caught south of Coos 
Bay. 

(5) Operating both North and South of 
Coos Bay on a Fishing Trip. 

(a) Unless the owner or operator of 
the fishing vessel has notified the State 
of Oregon as required by paragraph 
(5)(b). no person fishing for any 
groundfish species during a single 
fishing trip may fish both north and 
south of Coos Bay, or fish in one area 
and possess or land fish in the other 
area, if more than 3,000 pounds of the 
Sebastes complex is landed from that 
fishing trip. If fishing is conducted both 
north and south of Coos Bay, or if fish 
are caught north of Coos Bay and 
possessed or landed south of Coos Bay 
during the fishing trip, then the 
restrictions on the Sebastes complex 
caught north of Coos Bay apply. If 
fishing is conducted south of Coos Bay 
only, and fish are possessed or landed 
north of Coos Bay. then the restrictions 
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on the Sebastes complex caught south of 
Coos Bay apply. 

(b) Except as provided in paragraph 
(5)(c), notification must be submitted 
according to state law to one of the 
following offices of the Oregon 
Department of Fish and Wildlife, by 
telephone or in writing, prior to leaving 
port on a fishing trip: Marine Regional 
Office, Marine Science Drive, Building 
No. 3, Newport. OR 97365. telephone 
503-867-4741: or P.O. Box 5430. 
Charleston, OR 97420. telephone 503- 
888-5515, between 8:00 a.m. and 4:30 
p.m.. and other times at 503-269-5000 or 
503-269-5999; or 53 Portway Street, 
Astoria. OR 97103, telephone 503-325- 
2462. 

(c) A vessel owner or operator at sea 
who has not made notification under 
paragraph (5)(b) and who wishes to do 
so, or who wants to change the 
notification for the current fishing trip, 
may do so by radiotelephone. (This 
radio telephone message must be 
confirmed in writing by the vessel 
owner or operator to the address in 
subparagraph (b) above immediately on 
return to port; corrections and 
confirmations must be sent to the same 
address as the original message.) In this 
event, the provisions in paragraph (3) for 
the Sebastes complex caught north of 
Coos Bay will apply to all of the 
Sebastes complex taken in that trip, no 
matter where the fish are caught. 

Pacific Ocean Perch 

Council Recommendation: The 
Council recommended continuation of 
the coast-wide management measures in 
place in 1987 and 1988. If more than 
1.000 pounds of Pacific ocean perch are 
on board, the trip limit for that species is 
20 percent (by weight) of all legal fish on 
board or 5,000 pounds, whichever is less. 
However, landings of Pacific ocean 
perch of 1,000 pounds or less per trip are 
unrestricted, regardless of the 
percentage on board. 

Rationale: Pacific ocean perch is 
considered to be under long-term stress 
and has been managed for 9 years under 
a 20-year rebuilding schedule intended 
to increase the stock to levels that will 
produce the MSY. Trip limits have been 
imposed since the FMP became effective 
in 1982. The most recent assessment, 
conducted in 1987, indicated that 
recruitment is improving but at 
relatively low levels, and data from the 
commercial fishery did not indicate any 
particularly strong year classes entering 
the fishery. Significant rebuilding of this 
species probably will not occur until one 
or more strong year classes recruit to the 
stock. Even if no Pacific ocean perch 
were harvested in 1989, the desired 20- 
year rebuilding rate probably would not 


be met. However, incidental catches of 
this species in other fisheries are 
unavoidable, and the trip limits (and OY 
estimates) are designed to accommodate 
only these small incidental catches. 

Landings of Pacific ocean perch in 
1988 are expected to be below the 500 
mt OY for the Vancouver subarea 
(47°30 # N. latitude to the Canadian 
border) and below the 800 mt OY for the 
Columbia subarea (43°00' to 47*30' N. 
latitude). By maintaining the same OYs 
and trip limits in 1989 as in 1988 (53 FR 
248, January 6.1988) and 1987 (52 FR 790, 
January 9,1987), the maximum 
opportunity for rebuilding will occur, 
short of prohibiting fishing for all 
species in the Vancouver and Columbia 
subareas. 

The trip limit is designed to eliminate 
target fishing for Pacific ocean perch in 
these two northern subareas, and is 
applied coast-wide to discourage those 
who would exceed the limit and allege 
the fish were caught legally elsewhere. 
Because Pacific ocean perch are not 
abundant south of the Columbia 
subarea, this trip limit is not expected to 
restrict fisheries there. 

Secretarial Action: The Secretary 
concurs with the Council's 
recommendation and herein 
announces— 

(1) For Pacific ocean perch coast-wide 
(Washington, Oregon, and California), 
no more than 5,000 pounds or 20 percent 
(round weights) of all legal fish on 
board, whichever is less, may be taken 
and retained, possessed, or landed per 
vessel per fishing trip. This provision 
applies only when more than 1,000 
pounds (round weight) of Pacific ocean 
perch are onboard. 

Note.—Twenty percent of ail legal fish on 
board including Pacific ocean perch is 
equivalent to 25 percent of all legal fish on 
board other than Pacific ocean perch. 

(2) Legal fish means groundfish taken 
and retained, possessed, or landed in 
accordance with the provisions of 50 
CFR Part 663, the Magnuson Act, any 
notice issued under subpart B of Part 
663, or any other regulation or permit 
promulgated under the Magnuson Act. 

(3) The fishery management area for 
this species is the exclusive economic 
zone off the coasts of Washington, 
Oregon, and California between 3 and 
200 nautical miles offshore, and 
bounded on the north by the Provisional 
International Boundary between the 
United States and Canada, and bounded 
on the south by the International 
Boundary between the United States 
and Mexico. However, this restriction 
applies to all Pacific ocean perch taken 
and retained between 0 and 200 nautical 
miles offshore of Washington, Oregon, 


or California. All Pacific ocean perch 
possessed 0-200 nautical miles offshore, 
or landed in, Washington, Oregon, or 
California are presumed to have been 
taken and retained from 0-200 nautical 
miles offshore Washington, Oregon, or 
California unless otherwise 
demonstrated by the person in 
possession of those fish. 

Sablefish 

Council Recommendation: The 
Council recommended that the 1989 
sablefish fishery be managed to achieve 
a harvest of 10,400 mt, the low end of an 
OY range of 10,400-11,000 mt. The 
Council also recommended that 22 mt be 
subtracted from the 10.400 mt to 
accommodate the expected harvest of 
sablefish by the Makah Indian tribe of 
northern Washington. The remaining 
10,378 mt are to be allocated 52 percent 
(5,397 mt) for trawl gear and 48 percent 
(4,981 mt) mt for nontrawl gear 
(predominantly pot and longline fixed 
gears). 

Trip limits were recommended for 
both trawl and nontrawl fisheries to 
avoid reaching their respective 
allocations before the end of the year. 
The trip limit for trawl-caught sablefish, 
to be imposed January 1,1989, is 1,000 
pounds or 45 percent (by weight) of the 
deepwater complex, whichever is 
greater. The deepwater complex 
consists of sablefish, Dover sole 
[Micros tom us pad ficus), thomyheads 
[Sebastolobus spp.), and arrowtooth 
flounder [Atheresthes stomias). For the 
nontrawl fleet, a trip limit of 100 pounds 
will be imposed later in the season, if 
needed, to extend the nontrawl 
allocation to the end of the year. All 
weights are round weights or round 
weight equivalents. These limits will be 
applied coast-wide and may be adjusted 
inseason. 

An additional 600 mt of sablefish are 
available by extending OY to be a range 
to accommodate uncertainties in 
landings projections, enable some small 
fisheries that operate later in the year to 
land small amounts of sablefish after 
gear allocations have been reached, and 
allow for landings of sablefish caught 
incidentally while fishing for other 
species. However, if total landings reach 
11,000 mt, the upper end of the OY 
range, all further landings of sablefish 
will be prohibited. 

The Council also recommended 
continuation of the coast-wide trip limits 
for sablefish smaller than 22 inches. For 
the trawl fleet operating under the 1,000 
pound landing restriction, all sablefish 
may be smaller than 22 inches, and 
under the 45 percent deepwater complex 
limit, no more than 5,000 pounds may be 
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sablefish smaller then 22 inches. In the 
nontrawl fishery, no more than 1.500 
pounds or three percent of all sablefish 
on board, whichever is greater, may be 
sablefish smaller than 22 inches. 

Rationale: Two major gear groups 
harvest sablefish off Washington. 
Oregon, and California. The nontiawl or 
fixed gear fleet generally targets on 
sablefish with little bycatch. The trawl 
fleet catches sablefish jointly with other 
species in its multispecies operations. 
Sablefish sometimes are the 
predominant species in a single haul, but 
the extent of targeting is not known. As 
catch and effort by both sectors have 
increased and OY has declined, the 
Council has tried several allocation 
schemes to manage this fishery. 

Current regulations at 50 CFR 
663.27(b)(3) require that the last 10 
percent of the sablefish OY be allocated 
equally between trawl and fixed gears, 
designate these allocations a 9 quotas 
beyond which landings are prohibited, 
and place a percentage trip limit on 
trawl landings to 6low that fishery while 
enabling incidental catches to be 
landed. This regulation was not 
successful in 1965 and has not been 
applied since 1986. In 1986. an 
emergency rule was used to allocate a 
larger proportion of OY, and in 1987 and 
1988. pursuant to 663.22(a)(3), the entire 
OY was allocated between trawl and 
nontrawl gears. 

In 1988, the OY for sablefish was a 
range of 9,200-10.800 mt. lower than the 
12.000 mt OY in 1987. The Council 
recommended that the fishery be 
managed for 10,000 mt allocating 52 
percent (5.200 mt) to trawl gear and 48 
percent (4,800 mt) to nontrawl gear, as 
agreed to by industry representatives in 
1987. A trip limit was imposed on the 
trawl fishery of 6.000 pounds or 20 
percent of all fish on board, whichever 
was greater, and only two landings a 
week above 1.000 pounds were allowed 
(53 FR 24a January 0.1988). An 800 mt 
reserve, to be used in conjunction with 
even more restrictive trip limits, was 
available to the trawl fleet if needed to 
avoid discarding incidental catches in 
excess of the trawl allocation. On 
August 3.1988 (53 FR 29480). the trawl 
trip limit was lowered to 2.000 pounds 
once a week and the trawl allocation 
was increased by BOO mt for a total 
maximum trawl allocation of 6,000 mt 
The trip frequency limit subsequently 
w as removed, resulting in a limit of 2,000 
pounds per trip, on October 5.1988 fra 
FR 39606. October 11. 1988) because 1 the 
once per week landing restriction was 
increasing discards while not decreasing 
the catch of sablefish. Projected 
landings for the trawl fleet in 1968 are 


about 5.200 mt. the allucation level 
initially desired by the Council. 

In 1988. the non trawl fishery reached 
its allocation and w r as closed on August 
26.1988 (53 FR 32621). Data available in 
November indicate that landings were 
about 5.000 mt. about 200 mt higher than 
the nontiawl allocation. Therefore, total 
trawl and nontrawl landings of sablefish 
in 1988 are projected to be about 10,200 
mt, well within the OY range of 9.200- 
10,800 mt. 

A new stock assessment for 1989 
reveals that the sablefish biomass is 
higher than that needed to produce 
MSY. Therefore catches 2,000 mt above 
the 9.000 mt ABC in 1989, as suggested 
by the OY range of 10,400 mi-11,000 mt. 
will not jeopardize the resource but will 
hasten the rate of achieving the 8,200 mt 
MSY. If catches are between 10,400 and 
11,000 mt in 1989, the GMT projects that 
the population level that can produce 
MSY will be reached in about 5-7 years. 
However, if catches were to exceed 
15.400 mt in 1989, the sablefish stock 
would be driven, in one year, below the 
biomass that produces MSY. This high 
rate of landings is not recommended 
because: (1) It would be very disruptive 
to the industry to reduce landings from 
over 15.000 mt to 8,200 mt in one year: 
and. (2) the estimated MSY is based on 
a new stock assessment which should 
be tested by several years' data. If 
unrestricted, landings in 1989 could 
equal or exceed the highest on record. 
24.500 mt. The GMT believes that 
catches of this magnitude would greatly 
increase the likelihood of biological 
stress on the stock. 

In 1989, the Council intends to manage 
the sablefish fishery for 10.400 mt. the 
low end of the OY range. On the basis of 
a request by the Makah Indian tribe to 
provide for a small tribal sablefish 
fishery and for the landings of sablefish 
taken Incidentally in the halibut fishery, 
the Council recommended subtracting 22 
mt for the expected harvest by the 
Makah Indian tribe of northern 
Washington. Landings of sablefish by 
the Makah Indian tribe of northern 
Washington State are not subject to the 
trip, size, or allocation restrictions 
announced in this notice. However, if 
the 11,000 mt OY for sablefish is 
reached, further landings of sablefish by 
the Makah tribe will be prohibited. 

The remaining 10,378 mt is to be 
allocated 52 percent (5.397 mt) for trawl 
gear and 48 percent (4,981 mt) for 
nontrawl gear. The trawl and nontrawl 
allocations are based on proportions 
negotiated by industry representatives 
for 1987 and used in 1987 and 1988. The 
Council recommended continuation of 
these allocation percentages to 


equitably balance the needs of the two 
gear groups by providing the nontrawl 
fishermen an opportunity to plan their 
harvest for their maximum benefit, and 
enabling trawl fishermen to conduct 
their mixed-species fishery with reduced 
discards of sablefish. 

The trip limit on trawl landings of 
sablefish, 1.000 pounds or 45 percent of 
the deepwater complex, is intended to 
manage the trawl fleet so that its 
allocation will not be exceeded, 
discards will be minimized, and the 
fishery will last as long as possible 
during the year. The 1.000 pound limit is 
intended to discourage target fiah'ng, 
while the 45 percent limit was selected 
to allow landings of most unavoidable 
catches of sablefish in the deepw a ter 
fishery consisting of sablefish. Dover 
sole, arrowtooth flounder, and 
thorny heads. 

Because the non trawl fishery is 
primarily a target fishery for sablefish, 
incidental catches of that species are 
not a problem for most fixed gear 
fishermen. Also, most sablefish caught 
with nontrawi gear are frozen, and 
maintenance of a year-long supply can 
be achieved even if the fishery is not 
active. However, the commerical 
vertical hook and line and California set 
net fisheries rely on small amounts of 
sablefish and operate later in the year. If 
the nontrawl allocation is reached, these 
fisheries must discard their catch of 
sablefish as was the case in 1988. In 
1989, a 100 pound trip limit will be 
imposed on the date necessary to avoid 
reaching the nontrawd allocation in 
order to sustain these small fisheries as 
long as possible during the year. 

The GMT will monitor landings and 
recommend trip limit changes necessary 
to meet the trawl and nontrawl 
allocations. Additional fishing 
restrictions may be imposed if needed to 
avoid exceeding these allocations, 
minimize discards, and provide for 
equitable use of the resource. 

The 600 mt within the OY range 
(10.400-11,000 mt) are available to 
accommodate uncertainties in landings 
projections, enable some small fisheries 
that operate later in the year to land 
small amounts of sablefish after gear 
allocations have been reached, and 
allow for landings of sablefish caught 
incidentally while fishing for other 
species. However, if total landings reach 
11.000 mt, the upper end of the OY 
range, all further landings of sablefish 
will be prohibited. 

Trip limits on sablefish smaller than 
22 inches (total length) have been 
imposed since 1983 to reduce the 
likelihood of biulogical stress which is 
expected if landings of juvenile 
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sablefish are not curtailed. Markets for 
small sablefish have been strong and the 
overharvest of juvenile Fish which 
become the future brood stock could 
occur if no size limit were imposed. 
These limits are designed to minimize 
discards and the likelihood of biological 
stress. 

The 5,000 pound trip limit for trawl- 
caught sablefish smaller than 22 inches, 
in effect since April 27,1987 (52 FR 
15726), is continued in 1989. This limit is 
included in the overall trawl trip limit so 
that, under the 1,000 pound landing 
restriction, all sablefish may be smaller 
than 22 inches, and under the 45 percent 
deepwater complex limit no more than 
5.000 pounds of sablefish may be 
smaller than 22 inches. 

Similarly, the nontrawl trip limit of 

I. 500 pounds or three percent 
whichever is greater, for sablefish 
smaller than 22 inches, implemented 
August 3,1988 (53 FR 29480, August 5. 
1988), will remain in effect in 1989. 

When the 100 pound trip limit is 
imposed on nontrawl landings later in 
1989, the size limit will no longer apply. 

Secretarial Action: The Secretary 
concurs with the Council’s 
recommendations and, pursuant to 
663.22(a)(3), herein adjusts the 
management measures at 663.27(b)(3) as 
follows: 

(1) 1989 Management Goal. The 
sablefish fishery will be managed to 
achieve 10,400 mt, the low end of the OY 
range of 10,400-11.000 mt in 1989. If 

II. 000 mt (the upper end of the OY 
range) is reached, further landings of 
sablefish will be prohibited until 
January 1.1990. 

(2) Makah Tribal Fishery. Twenty-two 
metric tons is set aside for the Makah 
Indian tribe. This amount is not a quota 
and landings by the Makah tribal fishery 
will not be prohibited unless 11.000 mt 
of sablefish have been landed. 

(3) Gear Allocations. After 22 mt for 
the Makah Indian tribe is subtracted for 
10.400 mt, the remaining 10,378 mt is 
allocated to two gear groups. 52 percent 
(5.397 mt) to trawl and 48 percent (4.981 
ml) to nontrawl landings in 1989. 

(4) Trip and Size Limits. 

(a) Trawl gear, (i) For trawl-caught 
sablefish, no more than 1,000 pounds or 
45 percent of all legal fish on board in 
the deepwater complex (including 
sablefish). whichever is greater, may be 
taken and retained, possessed, or 
landed per vessel per fishing trip. These 
limits may be modified in season to 
achieve the trawl and nontrawl 
allocations. 

Note.— Forty-five percent of the deepwater 
complex (including sablefish) is equivalent to 
82 percent of all legal fish on board in the 
deepwater complex other than sablefish. 


(A) “Deep water complex” means 
sablefish (Anoplopoma fimbria), Dover 
sole [Microstomus pacificus). 

thorny heads [Sebastolobus spp.). and 
arrowtooth flounder [Atheresthes 
stoniias). 

(B) Legal fish means groundfish taken 
and retained, possessed, or landed in 
accordance with the provisions of 50 
CFR Part 663, the Magnuson Act, any 
notice issued under subpart B of Part 
663, or any other regulation or permit 
promulgated under the Magnuson Act. 

(ii) Of those sablefish taken with 
trawl gear under paragraph (2)(a)(i) 
above, no more than 5,000 pounds of 
sablefish smaller than 22 inches (total 
length) may be taken and retained, 
possessed, or landed per vessel per 
fishing trip. 

(b) Nontrawl gear. No more than 1,500 
pounds or three percent, whichever is 
greater, of sablefish smaller than 22 
inches (total length) caught with 
nontrawl gear may be taken and 
retained, possessed, or landed per 
vessel per fishing trip. 

(c) Total length is measured from the 
tip of the snout (mouth closed) to the tip 
of the tail (pinched together) without 
mutilation of the fish or the U 9 e of 
additional force to extend the length of 
the fish. 

(d) For processed (“headed”) 
sablefish, (i) the minimum size limit is 
15.5 inches measured from the origin of 
the first dorsal fin (where the front 
dorsal fin meets the dorsal surface of the 
body closest to the head) to the tip of 
the upper lobe of the tail; the dorsal fin 
and tail must be left intact; and, 

(ii) the product recovery ratio (PRR) 
established by the state where the fish 
is or will be landed is used to convert 
the processed weight to round weight 
for purposes of applying the trip limit. 

Nole.—The Federal trip limit for processed 
("headed”) sablefish is based on the product 
recovery ratios (PRRs) used by Washington. 
Oregon, or California, as in the past. It should 
be noted that the state PRRs may differ and 
fishermen should contact fishery enforcement 
officials in the state where the fish will be 
landed to determine that state's official PRR. 

(e) No sablefish may be retained 
which is in such condition that its length 
has been extended or cannot be 
determined by the methods stated 
above, 

(5) The fishery management area for 
this species is the exclusive economic 
zone off the coasts of Washington. 
Oregon, and California between 3 and 
200 nautical miles offshore, and 
bounded on the north by the Provisional 
International Boundary between the 
United States and Canada, and bounded 
on the south by the International 
Boundary between the United States 


and Mexico. However, all sablefish 
possessed 0-200 nautical miles offshore, 
or landed in, Washington, Oregon, or 
California are persumed to have been 
taken and retained from 0-200 nautical 
miles offshore Washington, Oregon, or 
California unless otherwise 
demonstrated by the person in 
possession of those fish. 

(6) Pursuant to § 663.22(a)(3), the 
management measures at § 863.27(b)(3) 
are adjusted until further notice. 

(7) Nontrawl (fixed) gear includes set 
nets (gill and trammel nets), traps or 
pots, longlines, commercial vertical 
hookand-line gear, troll gear. 

(8) Trawl gear includes bottom trawls, 
roller or bobbin trawls, pelagic trawls, 
and shrimp trawls. 

(9) All weights and percentages of fish 
on board are based on round weights. If 
sablefish are processed, refer to 
paragraph (2)(d) for conversion to round 
weight. 

Inseason Adjustments 

At subsequent meetings, the Council 
will review the best data available and 
recommend modifications to these 
management measures if appropriate. 
The Council intends to examine the 
progress of these fisheries during the 
year in order to avoid overfishing and to 
extend the fisheries as long as possible 
throughout the year. 

Other Fisheries 

Retention of widow rockfish. Pacific 
ocean perch, the Sebastes complex, and 
sablefish by foreign fishing or foreign 
processing vessels is limited by 
incidental percentage limits established 
under 50 CFR 611.70. 

U.S. vessels operating under an 
experimental fishing permit issued 
under 50 CFR 663.10 also are subject to 
these restrictions unless otherwise 
provided in the permit. 

Landings of groundfish in the pink 
shrimp, spot and ridgeback prawn 
fisheries are governed by regulations at 
50 CFR 663.28. If fishing for groundfish 
and pink shrimp, spot or ridgeback 
prawns in the same fishing trip, the 
groundfish restrictions in this notice 
apply. 

Classification 

The determination to impose these 
fishing restrictions is based on the most 
recent data available. The aggregate 
data upon which the determination is 
based are available for public inspection 
at the Office of the Director, Northwest 
Region (see ADDRESSES) during 
business hours until the end of the 
comment period. 
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An Environmental Impact Statement 
(E1S) was prepared for the FMP in 1982 
in accordance with the National 
Environmental Policy Act (NEPA). The 
alternative and environmental impacts 
of the 1989 Notice of Fishing Restrictions 
are not significantly different than those 
considered in the EIS for the FMP. 
Therefore this action is categorically 
excluded from the NEPA requirements 
to prepare an Environmental 
Assessment in accordance with 
paragraph 5a(3) of the NOAA Directives 
Manual 02-10 because the alternatives 
and their impacts have not changed 
significantly. This action does not 
contain new collection of information 
requirements subject to the Paperwork 
Reduction Act, 44 U.S.C. 3501 et seq. and 
does not contain policies with 
federalism implications sufficient to 
warrant preparation of a federalism 
assessment under Executive Order 
12612. This action is covered by the 
Regulatory Flexibility Analysis (RFA) 
prepared for the authorizing regulations 
at 50 CFR 663.22 and 663.23, and 
therefore fulfills the requirements of 
Executive Order 12291. A copy of the 
RFA may be obtained at the addresses 
listed above. 

Section 663.23 of the groundfish 
regulations states that the Secretary will 
publish a notice of action reducing 
fishing levels in proposed form unless he 
determines that prior notice and public 
review are impracticable, unnecessary, 
or contrary to the public interest. 

Section 663.23 also states that any 
notice issued under this section will not 
be effective until 30 days after 
publication in the Federal Register, 
unless the Secretary Finds and publishes 
with the notice good cause for an earlier 
effective date. Prompt action to limit 
these fishing rates is necessary to 
protect the widow rockfish. Sebastes 
complex. Pacific ocean perch, and 
sablefish stocks and alleviate the 
necessity for fishery closures before the 
end of 1989. If unrestricted, landings 
unquestionably will result in several 
ABCs being exceeded in 1989. increasing 
the likelihood of biological stress on 
those stocks. Consequently, further 
delay of these actions is impracticable 
and contrary to the public interest, and 
there is good cause to take these actions 
in Final form effective January 1,1989. 

The public has had opportunity to 
comment on these management 
measures. The public participated in the 
Groundfish Select Group, GMT, 
Groundfish Advisory Subpanel, and 
Council meetings in October and 
November 1988 that generated the 


management actions endorsed by the 
Council and the Secretary. Further 
public comments will be accepted for 15 
days after the date of publication of this 
notice in the Federal Register. 

The restrictions in this notice will 
remain in effect until rescinded, 
modified, or suspended. 

List of Subjects in 50 CFR Parts 663 and 
611 

Administrative practice and 
procedure, Fisheries. Fishing, Foreign 
relations. 

Authority: 16 U.S.C. 1801 et seq. 

Dated: December 30.1988. 

Joe P. Clem, 

Acting Director of Office Fisheries 
Conservation and Management, National 
Marine Fisheries Service. 

[FR Doc. 88-30268 Filed 12-30-88 4:54 pm) 
BILLING CODE 3510-22-M 

50 CFR Part 642 
[Docket No. 81126-8226J 

Coastal Migratory Pelagic Resources 
of the Gulf of Mexico and South 
Atlantic 

agency: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACTION: Notice of closure. 

summary: The Secretary of Commerce 
(Secretary) closes the commercial 
fishery in the exclusive economic zone 
(EEZ) for king mackerel from the Gulf 
migratory group in the eastern zone. The 
Secretary has determined that the 
commercial quota for Gulf group king 
mackerel from the eastern zone will be 
reached on December 30,1988. This 
closure is necessary to protect the Gulf 
king mackerel resource. 
effective DATE: Closure is effective at 
12:01 a.m., local time. December 31,1988, 
until 12:00 p.m. (midnight) local lime. 
June 30,1989. 

FOR FURTHER INFORMATION CONTACT: 

Mark F. Godcharies. 813-893-3722. 
SUPPLEMENTARY INFORMATION: The 
Fishery Management Plan for Coastal 
Migratory Pelagic Resources of the Gulf 
of Mexico and the South Atlantic, as 
amended, was developed by the South 
Atlantic and Gulf of Mexico Fishery 
Management Councils (Councils) under 
authority of the Magnuson Fishery 
Conservation and Management Act, and 
is implemented by regulations at 50 CFR 
Part 642. Regulations effective July 1, 
1988, implemented catch limits 
recommended by the Councils for the 
Gulf migratory group of king mackerel 
for the current fishing year (July 1.1988, 
through June 30,1989). Those regulations 


set the commercial allocation at 1.09 
million pounds divided into quotas of 
0.75 million pounds for the eastern zone 
and 0.34 million pounds for the western 
zone (53 FR 25611, July 8,1988). From 
November 1 through March 31, the 
management area for the Gulf migratory 
group of king mackerel extends in the 
EEZ from the Mexico/United States 
border to a line extending directly east 
from the Volusia/Flagler County, Florida 
boundary 29°25'N. latitude). From April 
1 through October 31, the management 
area extends in the EEZ from the 
Mexico/United States border to a line 
extending directly west from the 
Monroe/Collier County, Florida 
boundary (25°48'N. latitude). The 
boundary between the eastern and 
western zones is a line extending 
directly south from the Florida/Alabama 
boundary (87°31'06"W. longitude). 

Under § 642.22(a), the Secretary is 
required to close any segment of the 
king mackerel commercial fishery when 
its allocation or quota has been reached, 
or is projected to be reached, by 
publishing a notice in the Federal 
Register. The Secretary has determined 
that the commercial quota of 0.75 million 
pounds for Gulf migratory group of king 
mackerel in the eastern zone will be 
reached on December 30,1988. Hence, 
the commercial fishery for Gulf group 
king mackerel from the eastern zone is 
closed effective 12:01 a.m., on December 
31.1988, through June 30.1989, the end 
of the fishing year. 

The Secretary previously determined 
that the commercial quota of 0.34 million 
pounds of king mackerel for the western 
zone was reached on December 2,1988, 
and closed this segment of the fishery on 
December 3.1988 (53 FR 49323. 

December 7,1988). He also previously 
determined that the recreational 
allocation of 2.31 million pounds for Gulf 
migratory group king mackerel was 
reached on December 16,1988. The 
recreational bag limit for this group was 
reduced to zero on December 17.1988 
(53 FR 51280), December 21,1988). 

With closure of the commercial 
fishery in the eastern zone, all 
commercial and recreational fisheries in 
the EEZ for Gulf migratory group king 
mackerel are closed through June 30, 
1989. During the closure, Gulf migratory 
group king mackerel may not be 
harvested from or possessed in the EEZ 
and may not be purchased, bartered, 
traded, or sold. The latter prohibition 
does not apply to trade in king mackerel 
harvested, landed, and bartered, traded, 
or sold prior to the closure and held in 
cold storage by a dealer or processor. 











F^ederal^Register / Vol. 54, No. 3 / Thursday, January 5. 1989 / Rules and Regulations 307 


Other Matters 

This action is required by 50 CFR 
642.22(a) and complies with E.0.12291. 

Authority: 16 U.S.C. 1801 etseq. 

List of Subject in 50 CFR in Part 642 

Fisheries, Fishing. 

Joe P. Clem. 

A cting Director of Office Fisheries, 
Conservation and Management, National 
Marine Fisheries Service. 

(FR Doc. 88-30270 Filed 12-30-88; 4:59 pm) 

BILLING COOE 3510-tt-M 
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Federal Register 

Vol. 54. No. 3 
Thursday. January 5, 1989 


This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


SECURITIES AND EXCHANGE 
COMMISSION 

17CFR Part 230 
I Re!. No. 33-6811; File No. S7-4-88I 

Regulation D Revisions to Accredited 
Investor Definition 

agency: Securities and Exchange 
Commission. 

action: Notice of proposed rulemaking. 

summary: The Commission is 
reproposing for comment an amendment 
to the definition of “accredited investor’* 
for purposes of the section 4(6) and 
Regulation D exemptions from the 
registration requirements of the 
Securities Act of 1933 (the “Securities 
Act”) to include those plans established 
and maintained by the governments of 
the states and their political 
subdivisions, as well as their agencies 
and instrumentalities, for the benefit of 
their employees, that have total assets 
in excess of $5 million. 
oate: Comments must be received on or 
before February 6,1989. 
addresses: All communications on this 
matter should be submitted in triplicate 
to Jonathan G. Katz, Secretary, 

Securities and Exchange Commission, 
450 Fifth Street. NW., Washington, DC 
20549. Comments should refer to File No. 
S7-4-88 and will be available for 
inspection and copying in the 
Commission’s Public Reference Room. 
450 Fifth Street, NW., Washington, DC 
20549. 

FOR FURTHER INFORMATION CONTACT: 

Richard K. Wulff or William E. Toomey. 
(202) 272-2644, Office of Small Business 
Policy. Division of Corporation Finance, 
Securities and Exchange Commission. 
450 Fifth Street. NW., Washington, DC 
20549. 

SUPPLEMENTARY INFORMATION: On 

March 3.1988. the Commission 
published for comment 1 a number of 


1 Release No. 33-6759 (March 3. 1988) (53 FR 7870] 
(the “March Release"). Fifty-six comment letters 


proposed revisions to Regulation D, 2 3 the 
limited offering exemptive provisions 
from the registration requirements of the 
Securities Act. 8 * Today, the Commission 
is reproposing an amendment to the 
definition of “accredited investor” to 
broaden the number of employee benefit 
plans subject to that definition. 

I. Proposed Amendments to 
Regulation D 

In the March Release, the Commission 
proposed to amend Rules 215 and 501 to 
specifically include in the term 
“accredited investor” certain plans 
established and maintained by the 
governments of the states and their 
political subdivisions, as well as by their 
agencies and instrumentalities, for the 
benefit of their employees. 4 As 
proposed, a plan’s eligibility would turn 
on two factors. First, the trustee of the 
plan would have to be a bank, savings 
and loan association, insurance 
company or registered investment 
adviser. Second, the plan would have to 
impose standards of fiduciary 
responsibility similar to those 
established by the Employee Retirement 
Income Security Act of 1974 (“ERISA”). 5 

Virtually all of the commenters 6 
objected to one or both of the conditions 


were received. These letters and a summary of the 
comments (File No. S7-4-88) is available for public 
inspection and copying at the Commission’s Public 
Reference Room in Washington. DC. 

* 17 CFR 230.501-230.506. 

3 15 U.S.C. 77a et seq. 

4 The definition of “accredited investor” is the 
same for both section 4(6) and Regulation D 
transactions. Section 2(15) of the Securities Act and 
Rule 215.17 CFR 230.215 provide the identical listing 
of investors as Rule 501(a). Amendments also are 
being made to Rule 215 to maintain this consistency. 

5 29 U.S.C. 1104-1107. 

* These commenters Included 15 state 

representatives, specifically the California Public 

Employees Retirement System. California State 
Teachers Retirement System. City of Chicago 
Policemen’s Annuity and Benefit Fund. City of Los 
Angeles Department of Pensions. Houston Firemen’s 
Relief and Retirement Fund. Illinois State Board of 
Investment. Kentucky Retirement System. Los 
Angeles County Employees Retirement Association. 
Los Angeles Unified School District Annuity 
Reserve Fund. Public Employees Retirement 
Association of Colorado. San Francisco City and 
County Retirement System. Treasurer of the State of 
Connecticut. Comptroller of the State of New York. 
Attorney General of the Slate of Wisconsin, and the 
State of Wisconsin Investment Board. 


proposed by the Commission as 
qualifications for eligible governmental 
plans. The commenters indicated that 
most plans intended to be covered by 
the revisions would be unable to satisfy 
the criteria. The commenters noted that 
in general none of the proposed 
permissible fiduciaries currently are 
trustees of state trust funds, and that 
local law generally does not permit 
these entities to be trustees for 
governmental plans. The commenters 
stated, however, that governmental 
plans are managed by highly 
sophisticated persons whose 
qualifications would match those of the 
institutions listed in the Commission's 
proposal. 

With respect to prohibited 
transactions under ERISA, the 
commenters noted that their plans are 
governed by local laws which may insist 
upon certain local investments which 
are not permissible under ERISA. In 
general, the commenters suggested that 
trying to superimpose ERISA standards 
on state plans would be troublesome. It 
also was noted that ERISA was enacted 
to deal with abuses in the governance of 
private employee plans and not with 
governmental plans, 7 leading some 
commenters to conclude that Congress 
believed that state and local 
governments are best able to determine 
the appropriate method to protect the 
pension rights of their own employees. 
This position also protects the federal 
government from making difficult 
determinations as to appropriate 
investment standards, given the myriad 
of different approaches taken by the 
states in this area, which include 
detailed state regulation, legal 
investment lists and legislative 
directives.® 

The Commission has determined to 
repropose an amendment which would 
accredit plans established and 
maintained by the governments of the 
states or their political subdivisions, as 
well as their agencies and 
instrumentalities, for the benefit of their 
employees if the plan has total assets in 
excess of $5 million. In using a $5 million 


T H R. Rep. 93-533. 93d Cong.. 1st Sess. (19741, 
U.S. Code Cong. 8 Admin. News at 4639. 

• See generally Zom. Small Business Barriers: 
Public Pension Investment Restrictions And Small 
Business Capital, ch. I! (1985). This report was 
prepared by the Government Finance Research 
Center. Government Finance Officers Association, 
and is contained in File No. S7-4-88. 
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total assets standard, the amendment 
places these governmental plans on an 
equal footing with plans subject to 
ERISA. 

II. NASAA Cooperation 

In the proposing release, the 
Commission acknowledged the 
cooperation of the North American 
Securities Administrators Association, 
Inc. (“NASAA”). 9 Regulation D serves 
as the basis for the Uniform Limited 
Offering Exemption (“ULOE”), 10 an 
official policy guideline of NASAA. * 11 
The Commission understands that 
NASAA's Small Business Capital 
Formation Committee will consider the 
amendments proposed by the 
Commission today, if they are adopted, 
with a view to recommending parallel 
changes to ULOE. NASAA’s continuing 
cooperation in these matters is 
appreciated and serves the 
Congressional design established by 
section 19(c) of the Securities Act. 12 

III. Summary of Initial Regulatory 
Flexibility Analysis 

The Commission has prepared an 
Initial Regulatory Flexibility Analysis in 
accordance with 5 U.S.C. 603 regarding 
the Regulation D proposal. The analysis 
notes that the addition of plans with 
total assets in excess of $5 million 
established and maintained by the 
governments of the states and their 
political subdivisions, as well as their 
agencies and instrumentalities, for the 
benefit of their employees to the 
definition of accredited investor, will 
increase the number of persons to whom 
small issuers may sell their securities in 
reliance on the exemptions from 
registration provided by Rules 505 and 
506 of Regulation D and by section 4(6) 
of the Securities Act. 

A copy of the Initial Regulatory 
Flexibility Analysis may be obtained 
from Twanna Young in the Office of 
Small Business Policy, Division of 
Corporation Finance. U.S. Securities and 
Exchange Commission. 450 Fifth Street, 
NW.. Washington, DC 20549. 

IV. Cost-Benefit Analysis 

As an aid in the evaluation of the 
costs and benefits of these proposals, 
the Commission requests the views and 


* NASAA it an association of the securities 
commissioners of each of the 50 states, the District 
of Columbia, Puerto Rico and several of the 
Canadian provinces. 

10 CCH NASAA Rep. | 6201 at 6101. 

11 An official policy guideline represents 
endorsement of a principle which NASAA believes 
has general application. NASAA has no power to 
enact legislation, promulgate regulations or 
otherwise bind the legislatures or administrative 
agencies of its members. 

,a 15 U.S.C. 77s(c). 


other supporting information from the 
public. It appears to the Commission 
that the proposal, if adopted, would 
work significant cost savings for issuers 
using Regulation D without 
compromising investor protection. 

V. Statutory Basis, Text of Amendments 
and Authority 

The amendments to the Commission’s 
rules are being proposed pursuant to 
sections 2(15), 3(b), 4(2), 4(6), 19(a) and 
19(c) of the Securities Act. 

List of Subjects in 17 CFR Part 230 

Reporting and recordkeeping 
requirements, Securities. 

Text of Amendments 

In accordance with the foregoing, Title 
17, Chapter II of the Code of Federal 
Regulations is proposed to be amended 
as follows: 

PART 230—GENERAL RULES AND 
REGULATIONS, SECURITIES ACT OF 
1933 

1. The authority citation for Part 230 
continues to read, in part, as follows: 

Authority: Sections 230.100 to 230.174 
issued under Sec. 19. 46 Stat. 85 as amended; 
15 U.S.C. 77s, * • \ 

2. Section 230.215 is proposed to be 
amended by revising paragraph (a) as 
follows (the introductory text is 
republished): 

$ 230.215 Accredited Investor. 

The term “accredited investor” as 
used in section 2(15)(ii) of the Securities 
Act of 1933 (15 U.S.C. 77b(15)(ii)) shall 
include the following persons: 

(a) Any savings and loan association 
or other institution specified in section 
3(a)(5)(A) of the Act whether acting in 
its individual or fiduciary capacity; any 
broker or dealer registered pursuant to 
section 15 of the Securities Exchange 
Act of 1934; any plan established and 
maintained by a state, its political 
subdivisions, or any agency or 
instrumentality of a state or its political 
subdivisions for the benefit of its 
employees, if such plan has total assets 
in excess of $5,000,000; an employee 
benefit plan within the meaning of Title 
I of the Employee Retirement Income 
Security Act of 1974, if the investment 
decision is made by a plan fiduciary, as 
defined in section 3(21) of such Act, 
which is a savings and loan association, 
or if the employee benefit plan has total 
assets in excess of $5,000,000 or, if a 
self-directed plan, with investment 
decisions made solely by persons that 
are accredited investors; 

• * • * « 


3. Section 230.501 is proposed to be 
amended by revising paragraph (a)(1) as 
follows: 

§ 230.501 Definitions and terms used In 
Regulation D. 

« * » * • 

(a) * * • 

(1) Any bank as defined in section 
3(a)(2) of the Act, or any savings and 
loan association or other institution as 
defined in section 3(a)(5)(A) of the Act 
whether acting in its individual or 
fiduciary capacity; any broker or dealer 
reqistered pursuant to section 15 of the 
Securities Exchange Act of 1934; 
insurance company as defined in section 
2(13) of the Act; investment company 
registered under the Investment 
Company Act of 1940 or a business 
development company as defined in 
section 2(a)(48) of that Act; Small 
Business Investment Company licensed 
by the U.S. Small Business 
Administration under section 301(c) or 
(d) of the Small Business Investment Act 
of 1958; any plan established and 
maintained by a state, its political 
subdivisions, or any agency or 
instrumentality of a state or its political 
subdivisions for the benefit of its 
employees, if such plan has total assets 
in excess of $5,000,000; employee benefit 
plan within the meaning of the 
Employee Retirement Income Security 
Act of 1974 if the investment decision is 
made by a plan fiduciary, as defined in 
section 3(21) of such Act, which is either 
a bank, savings and loan association, 
insurance company, or registered 
investment adviser, or if the employee 
benefit plan has total assets in excess of 
$5,000,000 or, if a self-directed plan, with 
investment decisions made solely by 
persons that are accredited investors; 

* • * « • 

By the Commission. 

December 20,1988. 

Jonathan G. Katz, 

Secretary. 

(FR Doc. 89-219 Filed 1-4-89; 8:45am] 

BILLING COOC BQ10-01-M 


17 CFR Part 230 

[Release No. 33-6812; File No. S7-4-88I 

Regulation D; Independent 
Exemptions From Registration 
Requirements 

agency: Securities and Exchange 
Commission. 

action: Notice of proposed rulemaking. 

summary: The Commission is 
reproposing for comment revisions to 
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certain of the rules comprising 
Regulation D. a regulation which 
provides three independent exemptions 
from the registration requirements of the 
Securities Act of 1933 (the “Securities 
Act”) for certain limited offerings of 
securities. Revisions are being 
reproposed that would retain the filing 
of Form D. but eliminate it as a 
condition to any exemption. Reproposed 
Rule 507 would disqualify an issuer from 
the future use of Regulation D if it had 
been found to have violated such filing 
obligation. Reproposed Rule 508 would 
provide that an exemption from the 
registration requirements will be 
available for an offer or sale to a 
particular individual or entity, despite 
failure to comply with a requirement of 
Regulation D. if the requirement is not 
designed to protect specifically the 
complaining person; the failure to 
comply is insignificant to the offering as 
a whole; and there has been a good faith 
and reasonable attempt to comply with 
all requirements. Under reproposed Rule 
508, certain provisions of the regulation 
would be deemed significant to every 
offering. Further, the reproposed rule 
specifies that every failure to comply is 
actionable by the Commission. Changes 
in those requirements designed to reflect 
the “restricted” character of securities 
issued in a Regulation D transaction 
also are being reproposed. 

Additional new adraendmenta to 
Regulation D are being proposed to 
change a number of the definitional 
provisions, relating to “aggregate 
offering price”, the calculation of the 
number of purchasers, and “purchaser 
representative.” Revisions also are 
proposed for the informational 
requirements of Regulation D. Another 
proposal would recognize explicitly that 
an offering which contains the correct 
number and sophistication of investors 
is acceptable even though the issuer did 
not have a reasonable basis to believe 
that such would be the case. 
date; Comments must be received on or 
before February 21,1989. 
addresses: All communications on this 
matter should be submitted in triplicate 
to Jonathan G. Katz, Secretary, 

Securities and Exchange Commission. 
450 Fifth Street. NW.. Washington, DC 
20549. Comments should refer to File No. 
S7-4-88 and will be available for 
inspection and copying in the 
Commission’s Public Reference Room, 
450 Fifth Street, NW., Washington, DC 
20549. 

FOR FURTHER INFORMATION CONTACT: 

Richard K. Wulff or William E. Toomey, 
(202) 272-2644, Office of Small Business 
Policy, Division of Corporation Finance. 
Securities and Exchange Commission. 


450 Pifth Street, NW.. Washington. DC 
20549. 

SUPPLEMENTARY INFORMATION: On 

March 3,1988, the Commission 
published for comment 1 a number of 
proposals to revise Regulation D s , the 
limited offering exemptive provision 
from the registration requirements of the 
Securities Act. 3 The primary focus of 
those proposals was to provide for a 
substantial and good faith standard for 
compliance with the terms, conditions 
and requirements of the regulation. 4 
Specifically, the Commission proposed 
to make the steps required to assure the 
“restricted” status of securities issued in 
a Regulation D transaction illustrative 
rather than mandatory. The filing of the 
Form D 5 was proposed to be eliminated 
as a condition to the exemption, but 
would be retained as a requirement 
under Regulation D. Under proposed 
new Rule 507, failure to file the Form D 
in a timely manner could result, in 
addition to other usual remedies for 
violating the Commission's rules, in 
disqualification from the future use of 
Regulation D by issuers found to have 
violated the filing requirements. 
Proposed new Rule 508 provided that 
isolated and minor deviations from the 
requirements of the regulations, which 
occur desipte a good faith and 
reasonable attempt to comply, would 
not invalidate an otherwise appropriate 
exemptions from the registration 
requirements of the Securities Act under 
Regulation D 6 . 

In response to comments received on 
the proposals, revisions have been made 
to come of the initial proposal, and 
additional proposed amendments to 
Regulation D have been developed. This 
release requests public comment on all 
of the new and reproposed amendments. 

I. Background 

Regulation D and the Uniform Limited 
Offering Exemption (“ULOE”) 7 


* Relea m No. 33-6759 {March X 1988) {S3 FR 7* *701 
(the "March Release"). 

* 17 CFR 230.601-230.506. 

* 15 U.S.C. 77a et *eq. 

* Commentators have been suggesting that the 
Commission adopt such a standard for some time. 
See. eg.. Schneider, and Zall. Section 12(1) and the 
Imperfect Exempt Transection: The Proposed I ft I 
Defense. 26 Bus Lew. 1(H1 {1973). 

* 17 CFR 239.500. 

e The Commission received 56 comment letters 
with regard to the proposals published last March. 
The comment letters, a summary of those comments 
and summaries of various staff discussions 
regarding the proposals (File No. S7-4-88) are 
available for public inspection and copying at the 
Commission’s Public Reference Room in 
Washington. DC. 

7 CCH NASAA Rep. 16201 at 6101. 


represent a successful product of a 
partnership between the Commission 
and the states to maximize uniformity 
between the federal and state systems 
of securities regulation. 8 Regulation D is 
an important feature of ULOE, which 
has been adopted in one form or 
another, or in an exemption 
substantially similar to Regulation D in 
36 of the states. ULOE is an official 
policy guideline of the North American 
Securities Administrators Association, 
Inc. ("NASAA”). 9 It was published in 
1983 as a significant step forward in 
coordinating state and federal 
exemptions from registration—similar to 
the coordination permitted by many 
states with the federal registration of 
securities process. As a part of the 
partnership, the Commission staff 
coordinates its interpretations of 
Regulation D with NASAA’s 
interpretations of ULOE. All changes in 
Regulation D to date have been 
endorsed by NASAA and made a part o! 
ULOE. 10 

In response to the Commission's 
request for comment, in the March 
Release, a number of states 11 and 
NASAA voiced substantial opposition 
to proposed Rules 507 and 508 and the 
proposal to eliminate the filing of Form 
D as a condition to a Regulation D 
exemption. The states expressed 
concern over the effect that adoption of 
the proposals would have on their 
enforcement efforts with respect to 
unlawful unregistered distributions of 
securities and the potential impairment 
of private rights of action by persons 
directly affected by failures in 
compliance with specific Regulation D 
provisions. Others, Including several bar 
associations. 12 commented in favor of 


■Section 19(c| of the Securities Act IS U.S.C 
77s(c). 

■ NASAA Is an association of the securities 
commissioners of each of the SO states, the District 
of Columbia. Puerto Rico and several of the 
Canadiun provinces. An official policy guideline 
represents endorsement of a principle which 
NASAA believes to have general application. 
NASAA has no power to enact legislation, 
promulgate regulations or otherwise bind the 
legislatures or administrative agencies of its 
members. 

10 Release No. 33-6437 (November 19.1982) (47 FR 
54764): Release No. 33-6663 (October X 1906) (51 FR 
36385): Release No. 33-6758 (March 3.1988) (53 FR 
7066). 

11 AJubaraa. California. Idaho. Maryland. 
Massachusetts. Michigan. Mississippi. Missouri. 

New Jersey. Ohio. Pennsylvania. South Dakota. 
Texas, Washington, Wisconsin. 

xt EG.. American Bar Association. Chicago Bwr 
Association. 
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the proposals, commending the 
Commission for recognizing the 
inequities which result from a minor, 
technical deviation which harms no one 
but may create a total rescission right 
for all investors. These commenters 
suggested further changes to the 
proposals to make them more useful. 

The rule proposals published today 
are intended to address the concerns of 
the states and, to the extent possible, 
the suggestions of the other commenters. 
The proposals are supported by the 
NASAA membership, which has 
directed its Small Business Capital 
Formation Committee to draft 
amendments to ULOE which would 
incorporate the amendments, and, 
where appropriate, would apply the 
principles of the proposals to the 
requirements of ULOE which are not 
also requirements of Regulation D. The 
Commission very much appreciates the 
substantial assistance of NASAA in 
developing these proposals. 

II. New Proposals 

A. Definitions 

A number of revisions are proposed to 
the definitional provisions of Rule 501. 
These proposals are intended to clarify 
the staffs current interpretations of the 
provisions, or to remove possible 
ambiguities. As proposed, the definition 
of “aggregate offering price* ** would 
indicate that payments made in a 
foreign currency are translatable into 
U.S. dollars at the exchange rate in 
effect within a reasonable time period 
prior to or on the date of the sale of 
securities. The definition also would be 
revised to indicate that valuations of 
non-cash consideration must be 
reasonable when they are made. 

The definition of the manner in which 
the number of purchasers in a rule 505 or 
Rule 506 offering is calculated would be 
clarified. Present Rule 501(e)(2) provides 
that a corporation, partnership or other 
entity shall be counted as one 
purchaser. However, if the entity was 
formed lor the specific purpose of 
acquiring the securities offered, then 
each stockholder or partner is counted 
as a separate purchaser. In such cases, 
the proposed amendment would permit 
exclusion of certain purchasers from the 
calculation (e.g. a spouse sharing the 
same residence) in accord with the 
provisions of Rule 501(e)(1). 

A proposed revision to the definition 
of a “purchaser representative** would 
adjust the time at which material 
conflicts of interest must be disclosed to 
investors, making it a reasonable time 
prior to purchase, rather than prior to 
the purchaser's acknowledgment of the 
purchaser representative as his agent. 


B. Information Requirements 

Rule 502(b) currently provides that no 
specific information need be furnished if 
the issuer sells securities under Rules 
505 and 506 only to accredited investors. 
However, if securities are sold to any 
purchaser who is not an accredited 
investor, the information specified by 
the rule must be furnished to all 
purchasers. Under the proposed 
revisions, the issuer would not be 
required to provide the specified 
information to accredited investors even 
where non-accredited investors are 
included in the offering. Since the 
current regulatory scheme requires that 
the mandated disclosure be provided to 
each and every investor even where a 
single unaccredited investor purchases, 
a planned “all accredited investor” 
offering may have no exemption, even 
for the accredited investors, where a 
non-accredited investor purchases, 
regardless of the issuer's careful 
planning. Thus, the possible right of 
action for the unaccredited investor in 
this situation is preserved and the 
accredited investors are in the same 
position they undoubtedly believed they 
were in from the start, i.e., not entitled 
to any mandated disclosure. As always, 
the anti-fraud provisions of the federal 
securities laws apply to the transaction 
with the accredited as well as the 
unaccredited investor. 

As amended, Rule 502(b) would make 
clear that non-accredited investors must 
be advised of, and furnished upon 
request, all material information 
furnished to accredited investors, rather 
than all information as presently 
required. The amended rule would also 
provide that the required information 
must be furnished a reasonable time 
prior to sale. These revisions will 
remove uncertainties in the present 
language as to whether non-material 
information furnished to accredited 
investors must be given to non- 
accredited investors or whether 
information must be furnished at the 
commencement of the offering, rather 
than a reasonable time prior to sale. 

A new provision would be added to 
Rule 502(b) to require that written 
disclosure of any limitations on the 
resale of the securities being purchased 
be provided to unaccredited investors. 
This provision will ensure that all 
unaccredited investors, who are more 
likely to be unaware of transfer 
restrictions, are clearly advised of the 
“restricted” character of the securities 
being offered for sale. 13 


* B A conforming amendment also Is proposed 

with regard to Rule 502(b)(2)(i)(D). Last March, the 
Commission added a new level of disclosure for 


C. Revisions to Rules 504, 505, and 506 

Rule 504, the exemption available for 
offerings of up to $1 million by certain 
companies, 14 is proposed to be 
amended to require the issuer to deliver 
written disclosure to all prospective 
purchasers that the securities cannot be 
resold unless they are registered or an 
exemption from registration is available, 
whenever such a prohibition applies. 
Many of the states devote substantial 
efforts in the oversight of the offerings 
which are made in reliance upon Rule 
504. Their representatives have advised 
that written disclosure of the restrictions 
on resale would be useful to both 
investors and to them. Consequently, the 
Commission is proposing this addition to 
the provisions of Rule 504. The 
Commission is aware that the technical 
definition of a security may occasionally 
encompass financial arrangements that 
a small business may not realize pose 
securities law issues. In such a case, the 
issuer, not realizing a securities offering 
is occurring, may not be aware of the 
need to give the proposed notice of 
resale restrictions. At the same time, if 
the manner and amount of the offering 
were otherwise consistent with Rule 504, 
exposing such an issuer to public or 
private actions under Sections 5 or 12(1) 
might be unduly severe. Therefore, 
comments are specifically requested as 
to whether it would be sufficient to 
provide that written disclosure must be 
furnished unless there was no 
reasonable basis to believe that resales 
would be mode. Comments are also 
requested as to whether, in addition to 
or in lieu of the above, the written 
disclosure requirement should not apply 
for certain de minimis offerings, e.g., 
offerings of $50,000 or $100,000 or less. 

The Commission also proposes to 
amend Rules 505 and 506 to reflect 
expressly the staff interpretations that 
the requirements of the rules are met 
whether or not the issuer had a 
reasonable belief as to the number of 
unaccredited investors, or their 
sophistication, so long as the number 


offerings of less than $2 million, see Release No. 33- 
6758. No change was proposed to be made with 
respect to certification requirements for foreign 
issuers under Regulation D. However, due to a 
failure to make the conforming amendment 
proposed here, an apparent change in the 
requirements was made. The action proposed would 
rectify the error 

14 The exemption is available for companies that 
are not subject to the reporting provisions of Section 
13 or 15(d) of the Securities Exchange Act of 1934, 

15 U.S.C. 78m. 78o(d). but not investment companies 
registered or required to be registered under the 
Investment Company Act of 1940,15 U.S.C. 60a-1 et 
seq. The exemption places no limitation upon the 
number of potential purchasers and under certain 
circumstances permits general solicitations. 
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and sophistication requirements are in 
fact met. 

III. Kepropo6ais 

A. Demonstrating the "Restricted” 
Nature of Securities 

The changes to Rule 502(d), which 
provide limitations on resale, are 
reproposed substantially as published in 
March. Under the proposed amendment, 
the current listing of actions, required to 
establish reasonable care to ensure that 
purchasers are not underwriters (/♦&, 
purchaser inquiries, written notifications 
to purchasers and the legending of 
securities) would become non-exclusive. 
Thus, an issuer would be able to show 
the necessary reasonable care in 
another fashion. 

B. Removing the Conditions to File Form 
D and New Rule 507 

The proposals to eliminate the Form D 
filing requirement as a condition to any 
Regulation D exemption, and the Rule 
507 disqualification provisions are being 
reproposed without change. Therefore, 
the Rule 503 requirement to file a Form 
D within 15 days of the first sale of 
securities would remain, but no longer 
be a condition to any exemption under 
Regulation D. Rule 507 would serve as a 
disqualification to the use of Regulation 
D for any issuer enjoined by e court of 
competent jurisdiction for having 
violated the filing obligation established 
by Rule 503. As before, the Commission 
would retain the authority to waive a 
disqualification upon a showing of good 
cause. 

C. Revised Proposed Rule 508 

Rule 508, as reproposed, would 
provide that failure to comply with a 
term, condition or requirement of 
Regulation D would not cause a loss of 
the exemption for any offer or sale to a 
particular individual or entity if the 
person relying on the exemption 
demonstrates that (1) the term, condition 
or requirement violated was not 
intended to protect the particular 
individual of entity involved. 1 * (2) the 
failure to comply was insignificant to 
the offering as a whole, and (3) a good 
faith and reasonable attempt was made 
by the issuer to comply with all of the 
regulation's terms, conditions and 
requirements. A separate provision in 
reproposed Rule 508 provides that in 


14 Examples of a requirement intended lo protect 
an individual would be the requirement to furnish 
information to that individual or to assure that that 
individual was sophisticated A person who had 
received the required information or who was 
sophisticated could not argue that the requirement 
to furnish information to another or to assure that 
another was sophisticated was intended to protect 
that person. 


any case, failure to comply with any 
term, condition or requirement of 
Regulation D would be actionable by the 
Commission 1 8 regardless of the 
significance of the deviation. The 
proposed rule provides that the 
conditions relating to dollar ceilings, 
numerical purchaser limits and general 
solicitation are deemed in every case to 
be significant to a Regulation D offering 
as a whole, and therefore, not subject to 
the Rule 508 defense. 

General solicitation or general 
advertising by the issuer or any person 
acting on the issuer's behalf is 
prohibited for most offerings 17 pursuant 
to Regulation D. Inasmuch as general 
solicitation is not defined in the rule, the 
question of whether or not particular 
activities constitute a general 
solicitation must always be determined 
in the context of the particular facts and 
circumstances of each case. Thus, for 
example, if an offering is structured so 
that only persons with whom the issuer 
and its agents have had a prior 
relationship 18 are solicited, the fact that 
one potential investor with whom there 
i9 no such prior relationship is called 
may not necessarily result in a general 
solicitation. 

IV. Summary of Initial Regulatory 
Flexibility Analysis 

The Commission has prepared an 
Initial Regulatory Flexibility Analysis in 
accordance with 5 U.S.C. 603 regarding 
these Regulation D proposals. 

The analysis notes that the 
elimination of certain conditions and 
rewording of certain provisions are 
proposed as a result of public comment 
and the Commission's experience. 
Reproposed Rule 507 complements the 
elimination of certain filing conditions 
while serving as an encouragement to 
comply with Rule 503. Reproposed Rule 
508 defends against the loss of an 
exemption where insignificant failures 
in compliance occur despite a diligent 
attempt to comply. The imperative to 
unify federal and state securities 
exemptive schemes such as ULOC and 
Regulation D is noted, with its 
concomitant benefits to small issuers 
seeking to raise capital. The proposals 
add no new reporting, recordkeeping or 


*• See lection 20 of the Securities Act 15 U.S.C. 

77t. 

17 Under certain drcuinstances, an offering under 
Rule 504 may be undertaken with general 
solicitations. Rule 504(b)(1). 17 CFR 230.504(b)(1). 

•* The Commission's staff has issued a number of 
interpretive letters concerning the general 
solicitation requirement which have involved prior 
relationships, eg-. In ne Mineral Lands Research 
and Marketing Corp. (November 4, 1966). The staff 
has never suggested, and it is not the case, that 
prior relationship is the only way to show the 
absence of a general solicitation. 


other compliance requirements and may 
in fact eliminate certain existing 
obligations to maintain records. 

A copy of the Initial Regulatory 
Flexibility Analysis may be obtained 
from Twanna Young in the Office of 
Small Business Policy. Division of 
Corporation Finance, U.S. Securities and 
Exchange Commission, 4,50 Fifth Street. 
NW.. Washington, DC 20549. 

V. Cost/Benefit Analysts 

As an aid in the evaluation of the 
costs and benefits of these proposals, 
the Commission requests the views and 
other supporting information from the 
public. It appears to the Commit vtoo 
that the proposals if adopted w<add 
work significant cost savings for issuers 
using Regulation D without 
compromising investor protection. 

VL Statutory Basis and Text of the 
Proposed Amendments 

The amendments to the Commission’s 
rules are being proposed pursuant to 
sections 3(b), 4(2), 19(a), and 19(c) of the 
Securities Act. 

List of Subjects in 17 CFR Part 230 

Reporting and recordkeeping 
requirements, securities. 

Text of Proposals 

In accordance with the foregoing, Title 
17, Chapter II of the Code of Federal 
Regulations is proposed to be amended 
as follows: 

(Arrows ► ** indicate proposed additions, 
brackets [ J indicate proposed deletions) 

PART 230—GENERAL RULES AND 
REGULATIONS, SECURITIES ACT OF 
1933 

1. The authority citation for Part 230 
continues to read, in part, as follows: 

Authority: Sections 230.100 to 230.174 
issued under Sec. 19. 48 Slat. 85 as amended: 
15 U.S.C. 77s, * * \ 

2. Section 230.501 is amended by 
revising the introductory text, 
paragraphs (c). (e)(2) and (h)(4) as 
follows. The introductory text of (e) is 
republished for the convenience of the 
reader, and the notes following (h)(4) 
remain unchanged. 

§ 230.501 Definitions and terms used in 
Regulation D. 

As used in Regulation D (55 230.501- 
230.50^8<4), the following terms shall 
have the meaning indicated: 

• « * « » 

(c) Aggregate offering price. 
"Aggregate offering price" shall mean 
the sum of all cash, services, property, 
notes cancellation of debt, or other 
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consideration to be received by an 
issuer for issuance of its securities. 
Where securities are being offered for 
both cash and non-cash consideration, 
the aggregate offering price shall be 
based on the price at which the 
securities are offered for cash. ►Any 
portion of the aggregate offering price 
attributable to cash received in a foreign 
currency shall be translated into United 
States currency at the currency 
exchange rate in effect at a reasonable 
time prior to or on the date of the sale of 
the securities. -* If securities are not 
offered for cash, the aggregate offering 
price shall be based on the value of the 
consideration as established by bona 
fide sales of that consideration made 
within a reasonable time, or, in the 
absence of sales, on the fair value as 
determined by an accepted standard. 

► Such valuations of non-cash 
consideration must be reasonable at the 
time made.-* 

• « • • « 

(e) Calculation of number of 
purchasers. For purposes of calculating 
the number of purchasers under 
§§ 230.505(b) and 230.506(b) only, the 
following shall apply: 

• * • • • 

(2) A corporation, partnership or other 
entity shall be counted as one 
purchaser. It however, that entity is 
organized for the specific purpose of 
acquiring the securities offered and is 
not an accredited investor under 
paragraph (a)(8) of this section, then 
each beneficial owner of equity 
securities or equity interests in the 
entity shall count as a separate 
purchaser for all provisions of 
Regulation D (§§ 230.501-230.50^8<*)^, 
except to the extent provided in 
paragraph (e)(1) of this section-*. 

• * « * • 

(h) Purchaser representative. 

Purchaser representative" shall mean 
any person who satisfies all of the 
following conditions or who the issuer 
reasonably believes satisfies all of the 
following conditions: 

* • • • • 

(4) Discloses to the purchaser in 
writing [prior to the acknowledgement 
specified in paragraph (h){3) of this 
section] ► a reasonable time prior to 
the sale of securities to that purchaser -* 
any material relationship between 
himself or his affiliates and the issuer or 
its affiliates that then exists, that is 
mutually understood to be 
contemplated, or that has existed at any 
time during the previous two years, and 
any compensation received or to be 
received as a result of such relationship. 


3. Section 230.502 is amended by 
revising the introductory text revising 
paragraph (b)(1) revising paragraph 
(b)(2)(i) introductory text and (D). (ii) 
introductory text (iii) and (iv). adding a 
new paragraph (b)(2)(vii), revising 
paragraph (d) introductory text and by 
adding (d) concluding text to read as 
follows: 

§ 230.502 General conditions to be met 

The following conditions shall be 
applicable to offers and sales made 
under Regulation D (§5 230.501- 
23G.50^8-*): 

« « « • * 

(b) Information requirements —(1) 
When information mast be furnished. 
[(i) If the issuer sells securities either 
under $ 230.504 or only to accredited 
investors, paragraph (b) of this section 
does not require that specific 
information be furnished to 
purchasers.] 

[(ii)] If the issuer sells securities 
under § 230.505 or 5 230.506 to any 
purchaser that is not an accredited 
investor, the issuer shall furnish the 
information specified in paragraph (b)(2) 
of this section to [all] ►such-* 
purchaser [s during the course of the 
offering and] ►a reasonable time-* 
prior to sale. ►The issuer is not 
required to furnish the specified 
information to purchar>ers when it sells 
securities under 5 230.504. or to any 
accredited investor. -* 

► Note to (b)(1): When an issuer provides 
information to investors pursuant to 
paragraph (b)(1), it should consider providing 
such information to accredited investors as 
well, in view of the anti-fraud provisions of 
the federal securities laws. In addition, 
specific disclosure requirements regarding 
limitations on resale are contained in 
§ 230.504(b)(3).* 

( 2 ) Type of information to be 
furnished (i) If the issuer is not subject 
to the reporting requirements of section 
13 or 15(d) of the Exchange Act. ►at a 
reasonable time prior to the sale of 
securities-* the issuer shall furnish ►to 
the purchaser-* the following 
information, to the extent material to an 
understanding of the issuer, its business, 
and the securities being offered: 

• * « * # 

(D) If the issuer is a foreign private 
issuer eligible to use Form 20-F 
(§ 249.220f of this chapter) the issuer 
shall disclose the same kind of 
information required to be included in a 
registration statement filed under the 
Act on the form that the issuer would be 
entitled to use. The financial statements 
need be certified only to the extent 
required by paragraph (b)(2)(i) [(A) or] 
(B) ►or (C)-* as appropriate. 


(ii) If the issuer is subject to the 
reporting requirements of section 13 or 
15(d) of the Exchange Act, ►at a 
reasonable time prior to the sale of 
securities-* the issuer shall furnish ►to 
the purchaser-* the information 
specified in paragraph (b)(2Hii) (A) or 
(B) of this section, and in either event 
the information specified in paragraph 
(b)(2)(ii)(C) of this section: 

* 4 t * • 

(iii) Exhibits required to be filed with 
the Commission as part of a registration 
statement or report, other than an 
annual report to shareholders or parts of 
that report incorporated by reference in 
a Form 10-K report, need not be 
furnished to each purchaser ►that is not 
an accredited investor-* if the contents 
of [the] ►material-* exhibits are 
identified and [the] ►such-* exhibits 
are made available to [the] ►a-* 
purchaser ►,-* upon his written 
request, ►a reasonable time-* prior to 
his purchase. 

(iv) At a resonable time prior to the 
[purchase] ►sale-* of securities [by] 
► to-* any purchaser that is not an 
accredited investor in a transaction 
under $ 230.505 or $ 230.506. the issuer 
shall furnish ►to-* the purchaser a brief 
description in writing of any 
►material-* written information 
concerning the offering that has been 
provided by the issuer to any accredited 
investor ►but not previously delivered 
to such unaccredited purchaser-*. The 
issuer shall furnish any portion or all of 
this information to the purchaser, upon 
his written request ►a reasonable 
time-* prior to his purchase. 

• « • • « 

► (vii) At a reasonable time prior to 
the sale of securities to any purchaser 
that is not an accredited investor in a 
transaction under § 230.505 or { 230.50G. 
the issuer shall advise the purchaser of 
the limitations on resale in the manner 
contained in paragraph (b)(2) of this 
section. Such disclosure may be 
contained in other materials required to 
be provided by this paragraph. -* 

* « • • * 

(d) Limitations on resale. Except as 
provided in 5 230J304(b)(l). securities 
acquired in a transaction under 
Regulation D shall have the status of 
securities acquired in a transaction 
under section 4(2) of the Act and cannot 
be resold without registration under the 
Act or an exemption therefrom. The 
issuer shall exercise reasonable care to 
assure that the purchasers of the 
securities are not underwriters within 
the meaning of section 2(11) of the Act. 
which reasonable care ►may be 
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demonstrated by -* [shall include, but 
not be limited to.J the following: * * * 
► While taking these actions will 
establish the requisite reasonable care, 
it is not the exclusive method to 
demonstrate such care. Other actions by 
the issuer may satisfy this provision. In 
addition, § 230.502(b)(2)(vii) and 
§ 230.504(b)(3) require the delivery of 
written disclosure of the limitations on 
resale to investors in certain 
instances. <4 

4. Section 230.503 is amended by 
revising paragraph (a) as follows: 

§ 230.503 Filing of notice of sales. 

(a) [The] ► An-* issuer ►offering or 
selling securities in reliance on 
§230.504. §230.505 or §230.506 «* shall 
file with the Commission five copies of a 
notice on Form D (17 CFR 239.500) no 
later than 15 days after the First sale of 
securities [in an offering under 
Regulation D]. 

• • * * * 

5. Section 230.504 is amended by 
revising paragraph (b)(1) and adding a 
new paragraph (b)(2)(h) after Note 3 as 
follows: 

§ 230.504 Exemption for limited offerings 
and sales of securities not exceeding 
$1,000,000. 

* • « * • 

(b) Conditions to be met — (1) General 
conditions. To qualify for exemption 
under this § 230.504 offers and sales 
must satisfy the terms and conditions of 
§ 230.501 ►and § 230.502,-* [through 

§ 230.503.] except that the provisions of 
§ 230.50^2-* (c) and (d) shall not apply 
to offers and sales of securities under 
this § 230.504 that are made [.] 

(1) ►Exclusively in one or more 
states each of which provides for the 
registration of the securities and 
requires the delivery of a disclosure 
document before sale and that are made 
in accordance with those state 
provisions: or 

(ii) ►I-^n one or more states which 
have no provision for the registration of 
the securities and the delivery of a 
disclosure before sale, if the securities 
have been registered in at least one 
state which provides for such 
registration and delivery before sale, 
offers and sales are made in the state of 
registration in accordance with such 
state provisions, and such document is 
in fact delivered to all purchasers in the 
states which have no such procedure, 
before the sale of securities. 

( 2 ) Specific conditioners<+ 

• • • • • 

► (ii) Advice about the limitations on 
resale. Except where the provision does 
not apply by virtue of paragraph (b)(1) 


of this section, the issuer, at a 
reasonable time prior to the sale of 
securities, shall advise each purchaser 
of the limitations on resale in the 
manner contained in paragraph (d)(2) of 
§ 230.502. ◄ 

6. Section 230.505 is amended by 
revising paragraph (b)(1) and (b)(2)(H) as 
follows: 

§ 230.505 Exemption for limited offers and 
sales of securities not exceeding 
$5,000,000. 

***** 

(b) Conditions to be met —(1) General 
conditions. To qualify for exemption 
under this section, offers and sales must 
satisfy the terms and conditions of 
§ 230.501 ►and S 230.502.-* [through 
§ 230.503.] 

(2) Specific conditions. 

***** 

(ii) Limitation on number of 
purchasers. ►There are no more than or 
t*he issuer [shall] reasonably 
believers* that there are no more than 
35 purchasers of securities from the 
issuer in any offering under this section. 
***** 

7. Section 230.506 is amended by 
revising paragraph (b)(1), (b)(2) (i) and 
(ii) as follows: 

§ 230.506 Exemption for limited offers and 
sales without regard to dollar amount of 
offering. 

***** 

(b) Conditions to be met —(1) General 
conditions. To qualify for an exemption 
under this section, offers and sales must 
satisfy all the terms and conditions of 
§ 230.501 ► and § 230.502.-* [through 
§ 230.503.] 

(2) Specific conditions —(i) Limitation 
on number of purchasers. ►There are 
no more than or t*he issuer [shall] 
reasonably believers-* that there are 
no more than 35 purchasers of securities 
from the issuer in any offering under this 
section. 

***** 

(ii) Nature of purchasers. [The issuer 
shall reasonably believe immediately 
prior to making any sale that] ► E-*ach 
purchaser who is not an accredited 
investor either alone or with his 
purchaser representative(s) has such 
knowledge and experience in Financial 
and business matters that he is capable 
of evaluating the merits and risks of the 
prospective investment [.] ►, or the 
issuer reasonably believes immediately 
prior to making any sale that such 
purchaser comes within this 
description.-* 

8. By adding as new § 230.507 to read 
as follows: 


§ 230.507 Disqualifying provision relating 
to exemptions under § 230.504, § 230.505 
and § 230.506. 

(a) No exemption under S 230.504, 

§ 230.505 or § 230.506 shall be available 
for an issuer if such issuer, any of its 
predecessors or affiliates have been 
subject to any order, judgment, or 
decree of any court of competent 
jurisdiction temporarily, preliminarily or 
permanently enjoining such person for 
failure to comply with § 230.503. 

(b) Paragraph (a) of this section shall 
not apply if the Commission determines, 
upon a showing of good cause, that it is 
not necessary under the circumstances 
that the exemption be denied. 

9. By adding a new § 230.508 to read 
as follows: 

§ 230.508 Insignificant deviations from a 
term, condition or requirement of 
Regulation D. 

(a) A failure to comply with a term, 
condition or requirement of § 230.504, 

§ 230.505 or § 230.506 will not result in 
the loss of the exemption from the 
requirements of section 5 of the Act for 
any offer or sale to a particular 
individual or entity, if the person relying 
on the exemption shows: 

(1) The failure to comply did not 
pertain to a term, condition or 
requirement directly intended to protect 
that particular individual or entity; and 

(2) The failure to comply was 
insigniFicant with respect to the offering 
as a whole, provided that any failure to 
comply with paragraph (c) of § 230.502, 
paragraph (b)(2)(i) of $ 230.504, 
paragraph (b)(2) (i) and (ii) of § 230.505 
and paragraph (b)(2)(i) of 5 230.506 shall 
be deemed to be significant to the 
offering as a whole; and 

(3) A good faith and reasonable 
attempt was made to comply with all 
applicable terms, conditions and 
requirements of 5 230.504, § 230.505 or 
§ 230.506. 

(b) A transaction made in reliance on 
5 230.504, § 230.505 or 5 230.506 shall 
comply with all applicable terms, 
conditions and requirements of 
Regulation D. Where an exemption is 
established only through reliance upon 
paragraph (a) of this section, the failure 
to comply shall nonetheless be 
actionable by the Commission under 
section 20 of the Act. 

By the Commission. 

Jonathan G. Katz, 

Secretary. 

December 20,1988. 

[FR Doc. 89-220 Filed 1-4-89: 8:45 am] 

BILUNG CODE S010-01-M 





Federal Register / Vol. 54, No. 3 / Thursday, January 5. 1989 / Proposed Rules 


315 


17 CFR Part 240 

(Rel No. 34-26402; File No. S7-27-88] 

Net Capital Requirements for Brokers 
and Dealers 

agency: Securities and Exchange 
Commission. 

action: Proposed rule amendments. 

summary: The Securities and Exchange 
Commission (“Commission 0 ) is 
publishing for comment proposed 
amendments to its net capital rule. The 
amendments will make the rule 
applicable to certain specialists who are 
now exempt from the rule. The 
amendments, however, will allow 
specialists one business day to bring in 
capital or to reduce their positions to 
meet the appropriate haircuts on 
positions in their specialty securities. 
Option market makers, designated as 
specialists for purposes of the net 
capital rule, will continue to be exempt 
under certain conditions. 
dates: Comments should be received by 
March 1,1989. 

addresses: Persons wishing to express 
their views should submit their 
comments in triplicate addressed to 
Jonathan G. Katz, Secretary, Securities 
and Exchange Commission. 450 5th 
Street, NW.. Mail Stop 6-9. Washington, 
DC 20549. Reference should be made to 
File No. S7-27-88. 

FOR FURTHER INFORMATION CONTACT: 

Michael A. Macchiaroli (202) 272-2904. 
Michael P. Jamroz (202) 272-2372, or 
Jerry W. Carpenter (202) 272-3128, 
Division of Market Regulation, 450 5th 
Street, NW., Mail Stop 5-1, Washington, 
DC 20549. 

supplementary information: 

I. Background 

The Commission's uniform net capital 
rule. Rule 15c3-l (17 CFR 240.15c3-l) 
under the Securities Exchange Act of 
1934 (“Exchange Act”), sets forth 
minimum financial standards for broker- 
dealers, The rules design is that broker- 
dealers maintain liquid assets in 
sufficient amounts to enable them to 
satisfy promptly their liabilities. The 
rule accomplishes this by requiring 
broker-dealers to maintain liquid assets 
in excess of their liabilities to protect 
against potential market and credit 
risks. * 1 


1 **Np! capital", as that term is used in the rule, is 
computed by adding to a broker-dealer's net worth, 
as computed under generally accepted accounting 
principles, certain liabilities subordinated to the 
claims of customers and by deducting from its net 
worth certain assets not readily convertible into 
cash and certain percentages ("haircuts") of the 
market value of all proprietary positions. 


The Securities Act Amendments of 
1975 (“1975 Amendments") amended 
section 15(c)(3) of the Exchange Act to 
require the Commission to establish 
minimum financial responsibility 
requirements for all brokers and dealers. 
The 1975 Amendments also amended 
section 23(a)(1) of the Exchange Act to 
authorize the Commission to classify 
persons and to prescribe greater, lesser, 
or different requirements for those 
different classes in the implementation 
and execution of the Exchange Act. 

The present net capital rule requires 
all brokere-dealers who are registered 
with the Commission, except for certain 
narrowly defined classes. 1 * to comply 
with the rule. Subparagraph (b)(1) of the 
rule classifies “specialist 0 1 as a 


There are two methods for determining the 
amount of net capital a broker-dealer is required to 
have and maintain. Under the basic or "aggregate 
indebtedness" met hod. a broker-dealer must not 
permit its aggrey-.re indebtedness (defined by 
subparagraph (tfttj of the net capital rule as "the 
total money liabilities of a broker or dealer arising 
in connection with any transaction whatsoever 
. . to exceed 800 percent of its net capital for its 
first twelve months as a broker-dealer and 1600 
percent thereafter. Conversely stated, a broker- 
dealer must maintain net capital equal to at least 
6% percent of its aggregate indebtedness. A broker- 
dealer currently must maintain, regardless of the 
above net capital to aggregate indebtedness ratio, a 
minimum net capital of either $25,000 if it conducts 
a general securities business or $5,000 if M does not 
carry customer accounts or hold customer funds or 
securities and otherwise limits its business as 
described in the rule. 

A broker-dealer that elects to use the "alternative 
method" of computing its oet capital requirement 
currently must maintain net capital equal to the 
greater of $100,000 or 2 percent of its customer 
related receivables ("aggregate debit items") 
computed in accordance with Exhibit A to Rule 
15C3-3 (17 CFR 240.15c3-3). 

The rule also prescribes special capital 
requirements for market makers. A market maker 
(defined by the Exchange Act to mean any 
specialist permitted to act as a dealer) currently 
must maintain for each security in which it makes a 
market net capital of not less than $2,500 for each 
security with a market value of greater than $5.00 
and not less than $500 for each security with a 
market value of $5.00 or less. Ibis section of the rule 
currently provides that a market maker shall 
maintain net capital of at least $25X300 but does not 
require it to maintain net capital of more than 
$100,000 unless so required by some other provision 
of the rule. 

1 Pursuant to paragraph (b) of the net capital rule, 

there are three classifications of broker-dealers who 

are granted an exemption. The three classifications 

indude certain specialists, certain floor brokers, 

and broker-dealers who have been granted a 

specific exemption by the Commission. Generally, 

only certain insurance companies, registered as 

broker-dealers because they sell annuity products 
which have been deemed to be securities, have 
been granted an exemption. 

9 .An equity specialist is an exchange member 
who is registered with his exchange as such and 
who is responsible for making a market in one or 
more securities assigned to him. Generally, each 
equity security will be assigned to a single 
specialist, who. in effect, has a monopolist right to 
make a market in each of those assigned securities. 
In return for such a right, the specialist undertakes 
certain responsibilities. These responsibilities 


separate class of broker-dealers and 
exempts certain specialists from the 
requirements of the rule. The exemption 
applies to specialists who. among other 
things, (i) limit their securities activities 
to trading with only brokers, dealers, or 
other members of the exchange on 
which they act as specialists and (ii) are 
subject to the capital requirements of 
that exchange. Option market makers 
are also defined as specialists for 
purposes of the net capital rule. The 
Commission expects to issue a separate 
proposal concerning options market 
makers in the near future. 

When the rule was adopted in 1975 
and made applicable to all previously 
exempt exchange members, the 
Commission deferred the question of 
whether specialists should continue to 
be exempt from the rule. Later that year, 
the Commission solicited the views of 
all interested persons with regard to the 
appropriate net capital requirements for 
specialists. 4 In that release, the 
Commission stated that whiie there 
were reasons for a separate 
classification for specialists who had no 
public customers, the Commission did 
“not believe that the exemption should 
be continued indefinitely. 0 Of the 
comment letters received, most 
expressed the commentators' concerns 
that the application of the net capital 
rule with its haircut 5 * * * 9 and undue 


include, among other things, the obligation to assist 
in the maintenance, ao far as practicable, of a fair 
and orderly market in each of ita specially 
securities. 

4 Notice of Solicitation of Comments Relating to 
the Application of Net Capital Reqniremen! to 
Municipal Securities Brokers and Municipal 
Securities Dealers and Specialists. Release No. 34- 
11561.40 FR 33.747.7 SEC Docket 11 (1975): See also 
Extension of Comment Period Relating to the 
Application of Nut Capital Requirements to 
Municipal Securities Dealers and Specialists. 
Release No. 34-11656. 40 FR 43.743. 7 SEC Docket 18 
(1975). 

6 As the Commission stated in Securities 
Exchange Act Release No. 8024. the purpose of the 
haircuts, certain percentages of the market value of 
all proprietary securities positions which a broker- 
dealer must deduct from its net worth when 
calculating net capital "is to provide a margin of 
safety against losses incurred by a broker or dealer 
as a result of market fluctuations in the prices of 
such securities or future commodity contracts." 

For a broker-dealer that determines its net capital 
under the basic method, the current haircut for an 
equity security is SOX of the market value of the 
greater of the long or short positions. To the extent 
that the market value of the leaser of the long or 
short portion exceeds 25% of the market value of the 
greater of the long or short positions, there is an 
additional deduction of 15% of the mark** value of 
the excess. 

For a broker-denier that determines its net capital 
under the alternative method, the current haircut for 
equity securities is 15% of the market vahse of the 
long positions. To the extent that the market value 
of the short positions exceed 25% of the market 
value of the long positions, there is an additional 
deduction of 3(1% of the market value of the excess. 
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concentration * * * * * 6 deductions would have 
an adverse effect on the specialists' 
ability to assist in the maintenance of a 
fair and orderly market and could create 
a conflict between the specialists' 
obligation to the market and their net 
capital rule requirement to maintain 
sufficient liquidity. No Commission 
action was taken at that time, and the 
exemption remained a part of the rule. 

II. The Market Break of October 1987 

As a result of the October 1987 market 
break and as a part of its comprehensive 
market break study, 7 the Division of 
Market Regulation ("Division") 
examined the specialist financial 
responsibility rules and specialist 
financial surveillance systems of the 
various exchanges and noted several 
problems. 8 * Among other things, the 
Division expressed its concern 
regarding: (1) limitations in the 
exchanges' systems of monitoring the 
specialists’ securities positions and 
financial conditions; (2) potential 
difficulties specialists may experience in 
obtaining necessary financing during 
periods of market turbulence; and (3) its 
belief that the minimum capital 
requirements imposed by the exchanges 
do not reflect the actual capital required 
to ensure the maintenance of fair and 
orderly markets in different types of 
securities. 

As a result of the concerns regarding 
the state of the exchanges' specialist 
surveillance systems and financial 
responsibility rules, the Commission 
studied the ramifications of eliminating 
the exemption for specialists. Although 
the exchanges, in general, have taken 
steps to improve their financial 
surveillance systems • and their 


• The undue concentration deduction found at 

(c](2}(vi)(M) and (f)(3)(lii) of the net capital rule 

applies to all long or short proprietary positions of a 

single class or senes whose market value exceeds 

ten percent of the broker-dealer’s net capital before 
haircuts. The deduction is applied in the case of 
equity securities only on the market value in excess 

of $10,000 or the market value of 500 shares, 
whichever is greater. 

7 “The October 1987 Market Break—A Report by 
the Division of Market Regulation. U.S. Securities 
and Exchange Commission” (’‘Market Break 
Report”). 

• See Market Break Report. Chapter 4. at 4-18 to 
4-68. 

• Since March 1988. the New York Stock 
Exchange ("NYSE”) has increased its monitoring of 
the financial conditions of its specialists by 
requiring each specialist unit to submit on a daily 
basis information on that unit’s capital and 
securities positions. The information is required to 
be filed with the NYSE by 9.00 a.m Eastern time on 

the day following trade date. From the information 

submitted, the NYSE generates several different 
daily reports which are designed to aid its staff in 

the financial surveillance of its specialists. 

Since September 1988. the American Stock 
Exchange ("Amex”) has Increased its monitoring of 
the financial conditions of its specialists by 


specialist capital requirement rules, 10 * 
the Commission does not believe there 
exist sufficient reasons to continue to 
exempt specialists from the net capital 
rule and the consequential overall 
financial responsibility which results 
from its application. 11 

Specialists are central to the exchange 
market mechanism. Moreover, the 
October 1987 market break 
demonstrated that specialists are 
exposed to risks of financial failure 
during periods of extreme market 
volatility. 12 In light of these facts, the 


requiring each self-clearing specialist to submit on a 
daily basis information on that specialist's capital 
and securities positions. The information is required 
to be filed with the Amex by 9:00 a.m. Eastern time 
on the day following the trade date. Similar 
information for the introducing specialists is 
provided to the Amex on a daily basis by the 
introducing specialists’ clearing firm. 

See Market Break Report. Chapter. 4. at 4-^52 to 4- 
53. for an overview of the systems, as they existed 
prior to the October 1987 market break, used by the 
NYSE and the Amex to monitor the financial 
conditions of their specialists. 

10 The Commission approved amendments to 
NYSE Rule 104.20 (Release No. 34-25677. 53 Fed. 

Reg. 17.286.40 SEC Docket 18 (1908)) ond Amex 
Rule 171 (Release No. 34-25863. 53 FR 25.225. 41 SEC 
Docket 5 (1988)) which increased the minimum 
amount of capital their specialists are required to 
maintain. 

11 The Commission emphasizes that, 
notwithstanding this proposal, specific exchange 
capital requirements on specialists are important. 
Indeed, the Commission understands that the NYSE 
is developing a proposal which would vary its 
specialist capital requirements based on the trading 
characteristics of the particular specialist’s 
specialty securities. We support this initiative and 
urge the NYSE to finalize its proposal as soon as 
practicable. 

Furthermore, whether or not the net capital rule is 
amended to make all specialists subject to its 
requirements, the Commission encourages the 
exchanges to continue their efforts towards 
improving their specialist financial surveillance 
systems. 

** During the market break, specialists at the 
NYSE increased their aggregate securities positions 
lo at least twice that of their normal size with some 
individual specialist units increasing the size of 
their positions to four times that of their normal 
size. This increase in the size of positions resulted 
in the loss of approximately one-half of the buying 
power usually available to the specialists. 

Specifically, at the end of trading on October 10. 
only one of the NYSE fifty-five specialist units had 
no buying power because its margin requirement 
was in excess of its net liquid assets/equity. By the 
end of trading on October 19. thirteen units had no 
buying power. At the end of trading on October 20, 
five of the thirteen units from the previous day had 
excess equity and buying power, and one additional 
unit no longer had buying power thus a total of nine 
units had no buying power at the close on October 
20. The Division in its Market Break Report 
evaluated what the likely Impact on NYSE 
specialists would have been had an additional 250 
point drop in the market occurred on October 20. 
Based on its evaluation, the Division believed that 
an additional 15 to 20 specialists units would have 
exhausted their buying power. 

As a result of the October 1987 market break, one 
NYSE specialist firm formed a joint book with the 
specialist affiliate of an upstairs firm and another 
NY*SE specialist firm was purchased by the affiliate 
of an upstairs firm. At the Amex, two specialist 


Commission believes it would be 
desirable to impose on specialists the 
additional discipline of the net capital 
rule and provide for improved 
Commission and exchange monitoring of 
the financial health of those firms. 

The Commission believes that the 
application of the net capital rule to 
specialists will help to increase the 
commitment of all specialists to their 
functions. Further, the application of the 
rule, in effect, will require specialists to 
monitor properly their financial 
conditions on a continual basis and will 
provide the Commission with a uniform 
measure whereby it may review more 
effectively the liquidity of all specialists. 
The rule, however, will not require a 
specialist to assume more securities 
positions in its specialty securities than 
its responsibilities require. The rule, 
thus, will provide a minimum assurance 
that a specialist can meet its 
responsibilities to the market. 

The specialists and the exchanges 
previously expressed fears that the 
specialists' market-making functions 
could be impaired intra-day because of 
the haircuts required by the net capital 
rule. Ordinarily, this fear should not be 
realized. Indeed, 24 of the New York 
Stock Exchange’s 53 specialist units are 
currently subject to the net capital rule, 
and there is no indication that 
compliance with the rule has had a 
detrimental effect on their market 
making abilities. However, in 
recognition of a specialist's obligation to 
assist in the maintenance of a fair and 
orderly market in each of its specialty 
securities and the consequent necessity 
to inventory large positions temporarily, 
the Commission proposes to permit a 
specialist to defer taking haircuts on his 
specialty positions until the close of the 
business day following the trade date on 
which those positions were acquired. 13 * 

III. Proposed Changes 

A. Subparagraph (b)(1) 

The specialist exemption will be 
amended so that it is available only to 
those options market makers, 
designated for purposes of the net 
capital rule as specialists, who restrict 
their security business, except for 


firms were acquired by upstair* firms. See Market 
Break Report. Chapter 4. at 4-58 to 4-65. 

18 The one day period specialist will be allowed 
in order to meet their haircut deductions will also 
apply to any undue concentration deduction. This 
one day period and the provision now in the net 
capital rule which grants a specialist’s designated 
examining authority the discretionary authority to 
decrease any undue concentration deduction 
related to a specialist's specialty security should 
balance the specialists' obligation to the market and 
their requirement under the net capital rule lo 
maintain sufficient liquidity. 
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occasional transactions for their own 
accounts, solely to options market 
making and who clear their securities 
transactions through another broker- 
dealer. This would require, among other 
things, that all specialists, whether their 
assigned securities are equities or 
options, have and maintain net capital 
of not less than the required amounts 
and comply with all other applicable 
provisions of the net capital rule. 14 The 
Commission is currently studying the 
exemption as it applies to options 
market makers. 

B. Subparagraph (c)(2)(vi)(N) 

Under the proposal, subparagraph 
(c)(2)(vi)(N) will be added to the net 
capital rule. This new subparagraph will 
permit a specialist to defer deducting 
from its net worth the haircuts, including 
any undue concentration deduction, 
specified in subparagraph (c)(2)(vi) or 
paragraph (f) or Appendix A as to 
positions in its specialty securities until 
the end of the business day immediately 
following the trade date on which those 
positions were acquired. The one day 
period will allow a specialist, who 
because of its obligation to the market 
had to assume large positions in his 
specialty securities, time to obtain any 
additional capital it may require 
because of the haircuts. It will also 
allow time for the possible stabilization 
of the market which could allow the 
specialist to reduce the size of its 
positions without violating its 
obligations as a specialist. Finally, if the 
specialist is unable to recover, it will 
provide the exchange sufficient time to 
arrange for an acquisition or to 
reallocate that specialist’s specialty 
securities. 

The Commission requests comments 
on whether this one day period should 
be available to all specialists or only 
those specialists who limit their 
securities activities to trading with other 
brokers or dealers. The Commission also 
requests comments on whether this one 
day period should be available to 
specialists for all haircuts on positions 
in their specialty securities or for only 
undue concentration deductions relating 
to positions in their specialty securities. 

IV. Cost and Benefit 

The Commission requests comment on 
the costs and benefits of the proposed 
amendments to the net capital rule and 
the effects of those costs and benefits on 


14 E.g„ paragraph (e) of ihe net capital rule 
prohibits a stockholder or partner from withdrawing 
equity capital of the broker-dealer if the withdrawal 
would cause its aggregate indebtedness to net 
capital ratio to exceed 1000% or its net capital to be 
less than 120% of the minimum dollar amount 
required or its net capital to be less than 5% of its 
aggregate debit items. 


the specialists. The Commission is 
especially interested in receiving 
comments concerning the effects of the 
proposed amendments on the specialists 
at the regional exchanges. 

The proposed amendments to the net 
capital rule may require some specialists 
in meeting the requirements of the net 
capital rule to increase the amount of 
capital they maintain. The exact effect 
the application of the net capital rule 
will have on specialists cannot be 
immediately quantified. The application 
of the rule, though, will not impose any 
burden on the specialists, large or small, 
in addition to those the majority of all 
other broker-dealers, including over-the- 
counter market makers, have in 
complying with the net capital rule. 

In addition, the Commission believes 
the benefits that will result from the 
application of the net capital rule will 
outweigh any possible burdens. These 
benefits include, among other things, 
providing reasonable assurance that 
specialists are maintaining sufficient 
levels of net capital, providing the 
Commission with a uniform measure 
whereby it may review the liquidity of 
all specialists, and requiring specialists 
to monitor their net capital as closely as 
other broker-dealers are now required. 

Comments are solicited on the 
potential sources of costs and the 
potential benefits associated with the 
proposed amendments to the net capital 
rule. The Commission also seeks 
quantification of any costs or benefits 
identified. 

V. Summary of Initial Regulatory 
Flexibility Analysis 

The Commission has prepared an 
Initial Regulatory Flexibility Analysis in 
accordance with 5 U.S.C. 603 regarding 
the proposed amendments to Rule 15c3- 
1. The Analysis notes that the objective 
of the proposed amendments is to 
further the purposes of the various 
financial responsibility rules which are 
to provide safeguards with respect to 
the financial responsibility and related 
practices of brokers and dealers. A copy 
of the Initial Regulatory Flexibility 
Analysis may be obtained by contacting 
Jerry W. Carpenter, Division of Market 
Regulation, Securities and Exchange 
Commission, Washington, DC 20549. 

VI. Statutory Authority 

Pursuant to the Securities Exchange 
Act of 1934 and particularly sections 15 
(c)(3) and 23 thereof, 15 U.S.C. 780(c)(3) 
and 78w, the Commission proposes to 
amend 8 240.15c3-l of Title 17 of the 
Code of Federal Regulations in the 
manner set forth below. 


List of Subjects in 17 CFR Part 240 

Reporting and recordkeeping 
requirements, Securities. 

VII. Text of Proposed Amendments 

In accordance with the foregoing, it is 
proposed to amend 17 CFR Part 240 as 
follows: 

PART 240—GENERAL RULES AND 
REGULATIONS, SECURITIES 
EXCHANGE ACT OF 1934 

1. The authority citation for Part 240 
continues to read as follows: 

Authority: Sec. 23. 48 Slat. 901, as amended 
(15 U.S.C. 78w) • • • • Section 240.15c3-l is 
also issued under sec. 15(c)(3), 15 U.S.C. 
78o(c)(3). 

2. By amending § 240.15c3-l by 
revising paragraph (b)(1) and adding 
paragraph (c)(2)(vi)(N) after the 
concluding paragraph as follows: 

§ 240.15c3-1 Net capital requirements for 
brokers or dealers. 

• • * * • 

(b) Exemptions: 

(1) The provisions of this section shall 
not apply to any specialist: 

(1) Whose securities business, except 
for an occasional non-specialist related 
securities transaction for his own 
account, is limited to that of acting as an 
options market maker on a national 
securities exchange: 

(ii) Who is a member in good standing 
and subject to the capital requirements 
of a national securities exchange; 

(iii) Who does not transact a business 
in securities with other than brokers or 
dealers registered with the Commission 
under section 15 of the Securities 
Exchange Act of 1934; and 

(iv) Who is not a clearing member of 
the Options Clearing Corporation and 
whose securities transactions are 
effected through and carried in an 
account cleared by another broker or 
dealer registered with the Commission 
under section 15 of the Securities 
Exchange Act of 1934. 

• • « • • 

(c) # • 

( 2 ) * # * 

(vi) * * * 

(N) A specialist shall not be required 
to reduce its net worth by any deduction 
provided by paragraph (c)(2)(vi) or 
paragraph (f) of this section or Appendix 
A (§ 240.15c3-la) as to positions in his 
specialty securities until the end of the 
business day immediately following the 
trade date on which the positions were 
acquired. 
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By the Commission. 

December 28,1988. 

|onathan G. Katz, 

Secretary. 

|FR Doc. 89-143 Filed 1-4-89; 8:45 am| 

BILLING COOE 8010-01-41 


RAILROAD RETIREMENT BOARD 
20 CFR Part 203 

Employees Under the Act 

agency: Railroad Retirement Board. 
action: Proposed rule. 

summary: The Railroad Retirement 
Board (Board) proposes to revise Part 
203 to reflect recent legal opinions of the 
Boards Deputy General Counsel 
defining employee, to reflect the 
decision in Railway Labor Executives* 
Association v. Railroad Retirement 
Board , 842 F. 2d 466 (D.C. Cir. 1988), and 
to remove obsolete provisions. 
dates: Comments must be received by 
February 6.1989. 

addresses: Secretary to the Board, 
Railroad Retirement Board, 844 Rush 
Street, Chicago. Illinois 60611. 

FOR FURTHER INFORMATION CONTACT: 

Marguerite P. Dadabo, General 
Attorney, Railroad Retirement Board. 

844 N. Rush Street. Chicago, Illinois 
60611; (312) 751-4945; (FTS) 386-4945. 
SUPPLEMENTARY INFORMATION: Part 203 
of the Board's regulations has not been 
revised since its adoption in 1947. 
Consequently, it contains provisions 
which are for practical purposes now 
obsolete and others which have not 
been updated to reflect more recent 
legal developments and the changing 
nature of the railroad industry. Thus, the 
Board has decided to replace old Part 
203 with a new Part 203. 

Service for a railroad by an individual 
is covered under the Railroad 
Retirement Act only when performed in 
the capacity of an employee. Service by 
an independent contractor is not 
covered. Specifically, the new Part, at 
§ 203.2. delineates factors as to when an 
individual is performing service for a 
railroad as an employee as opposed to 
an independent contractor. In 
determining whether an individual is an 
employee or independent contractor, the 
Board will apply the commonly 
recognized tests developed under 
common law. These criteria are 
essentially the same tests used by the 
Internal Revenue Service in determining 
whether an individual is an employee or 
independent contractor for employment 
tax purposes. 


In addition, the Railroad Retirement 
Act provides that where an individual is 
rendering professional or technical 
services to an employer and is 
integrated in the staff of the employer or 
is rendering personal services on the 
property used in the operations of the 
employer, that person is an employee of 
the employer, even if under the common 
law test such person would be 
considered an independent contractor. 
These provisions, with examples, are 
also set forth at $ 203.2. 

Service by an employee of a railroad 
whose principal place of business is the 
United States is covered service no 
matter where performed. Thus, an 
employee working in Japan for a United 
States railroad is covered under the 
Railroad Retirement Act. An exception 
to this rule applies to employees of 
United States railroads, who are neither 
citizens nor residents of the United 
States, when rendering service outside 
the United States, if the law of the place 
of service requires that the railroad fill 
its positions with local citizens or 
residents. 

Recently, the Board held that service 
for United States railroads operating in 
Canada by employees who were neither 
citizens nor residents of the United 
States was not covered service since the 
immigration law of that country required 
the employment of Canadians for most 
railroad jobs. This decision was upheld 
in Railway Labor Executives* 
Association v. Railroad Retirement 
Board. 842 F. 2d 466 (D.C. Cir. 1988). 
Proposed § 203.4 (Service outside the 
United States—United States employer) 
incorporates the criteria used by the 
Board, and approved by the court, to 
determine when a foreign country's law 
requires that United States railroads 
operating in that country are required to 
hire local citizens rather than United 
States citizens. 

Finally, the provisions of old S 203.5. 
dealing with when service to a local 
lodge or division, or general committee 
of a railway labor organization not 
conducting the principal part of its 
business within the United States is 
covered under the Act, were not 
included in new Part 203. These old 
provisions essentially parroted 
provisions which are still found in the 
Act. but have very limited application. 

The Board has determined that this is 
not a major rule under Executive Order 
No. 12291; therefore, no regulatory 
impact analysis is required. The 
provisions of the Paperwork Reduction 
Act (44 U.S.C. Ch. 35) do not apply. 

A distribution table is provided to 
show the distribution of the old Part 203. 


Current section and 
name 


New section and name 


203.1 Statutory 
provision* 

203.2 General 
definition of employee. 

203.3 When an 
individual is performing 
service for an 
employer. 

203.4 When service is 


Unnecessary 

203.1 General 
definition of employee. 

203.2 When an 
individual is performing 
service for an 
employer. 

203.3 When service Is 


compensated. 

203.5 Service outside 
the United States, 
Paragraph (a). 

203.5 Service outside 
the United States, 
Paragraph (b) through 
end. 

203.6 Age, citizenship, 
and other factors. 


203.7 Local lodge 
employee. 


compensated. 

203.5 Service outside 
the United States— 
Foreign employer. 
Unnecessary. 


203.4 Service outside 
the United States— 
United States 
employer. 

203.6 Local lodge 
employee. 


A derivation table is provided to show 
the sources of the revised Part 203. 


New 

section 


Old section 


203.1 _ 

203.2 .... 

203.3 . 


2032 

203.3 

203.4 (first sentence preceding 
words "Provided, however " 


203.4 


203.6 (that part beginning with 
words "except that an tntfvKJuar 


ending before the words "and 
laws in force”). 

203.5 . 203 5 (paragraph (a)). 

203.6 _ 203.7 (second sentence). 


List of Subjects in 20 CFR Part 203 

Railroad employees, Railroad 
retirement. 

For the reasons set out in the 
preamble, Title 20, Chapter II, Part 203 
of the Code of Federal Regulations is 
proposed to be revised to read as 
follows: 

PART 203—EMPLOYEES UNDER THE 
ACT 

Sec. 

203.1 General definition of employee. 

203 2 When an individual is performing 
service for an employer. 

203.3 When service is compensated. 

203.4 Service outside the United States— 
United States employer. 

203.5 Service outside the United States— 
foreign employer. 

203.6 Local lodge employee. 

Authority: 45 U.S.C. 231 and 45 U.S.C. 23lf 
$ 203.1 General definition of employee. 

An individual shall be an employee 
whenever: 

(a) He or she is engaged in performing 
compensated service for an employer in 
the capacity of an employee, or 


i m 
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(b) He or she is in an employment 
relation to an employer (see Part 204 of 
this chapter), or 

(c) He or she is an employee 
representative (see Part 205 of this 
chapter), or 

(d) He or she is an officer of an 
employer. 

§ 203.2 When an individual is performing 
service for an employer. 

(a) In determining whether an 
individual is performing service for an 
employer in the capacity of an 
employee, the Board will apply the 
commonly recognized tests of employee- 
independent contractor status 
developed under the common law. The 
Board will consider factors such as, but 
not necessarily limited to, the following: 

(1) The right of the employer to 
supervise and/or direct the manner in 
which the work is done; 

(2) The right of the employer to 
dismiss the individual; 

(3) The manner of selection and 
engagement of the individual; 

(4) The periodic payment of regular 
remuneration; 

(5) The performance of work on the 
employer’s premises; 

(6) The execution of a contract for 
continuing services over a long or 
indefinite period; 

(7) The devotion of substantially all of 
the individual’s working time to such 
service; 

(8) The performance of duties which 
are similar in many respects to those 
previously performed by an employee; 

and 

(9) The factors listed in 5 216.8(c) of 
this chapter. 

(b) The Board will apply the criteria 
listed in paragraph (a) of this section on 
a case-by-case basis, giving due 
consideration to the presence or 
absence of each element with no single 
element being controlling. The Board 
will look at the substance of the 
relationship between the employer and 
the individual. 

(c) Example. The use of examples in 
this Part shall not limit in any way the 
scope and/or application of the 
provisions of this Part, but is intended 
solely to illustrate how these provisions 
may be applied. The application of 
paragraphs (a) and (b) may be 
illustrated by the following example: 

Example: X. former railroad employee, 
signs a contract to perform consulting 
services for his or her former railroad 
employer. The contract states that X is an 
independent contractor. X‘s services under 
the contract are very similar to the duties he 


or she performed as an employee, and he or 
she reports to the same person. In addition. X 
works on the premises of the employer, is 
paid by the hour, and devotes a substantial 
portion of his or her time to the performance 
of the contract. X is an employee of the 
railroad and not an independent contractor. 

(d) An individual is also performing 
services as an employee of an employer 
if he or she is rendering professional or 
technical services and is integrated into 
the staff of the employer. 

(e) An individual is also performing 
services as an employee of an employer 
if he or she is rendering personal 
services on the property used in the 
operations of the employer and the 
services are integrated into those 
operations. 

(f) Examples: The application of 
paragraphs (d) and (ej may be 
illustrated by the following examples: 

Example 1: A railroad acquires the services 
of an individual through a temporary 
employment agency to operate one of its 
railroad engines. The railroad pays the 
agency for the services of the individual and 
the agency then pays the individual. While 
operating the engine the individual must 
follow the operating and safety rules 
applicable to the railroad’s employees. The 
individual is an employee of the railroad. 

Example 2: A railroad signs a contract with 
one of its former employees. Y, to train his or 
her successor and to teach a series of classes 
to be attended by employees of the 
department which the former employee once 
headed. The contract provides that the 
former employee is an independent 
contractor. Y is considered to be an employee 
of the railroad and not an independent 
contractor. 

(g) The provisions in paragraphs (a), 
(b), (d). and (e) of this section are 
controlling irrespective of whether the 
service is performed on a part-time 
basis, and, with respect to paragraph 
(a)(1) of this section, irrespective of 
whether the right to supervise and/or 
direct is exercised. 

§ 203.3 When service is compensated. 

Service shall be “compensated” if it is 
performed for compensation, as that 
term is defined in Part 211 of this 
chapter. 

§ 203.4 Service outside the United 
States—United States employer. 

(a) An individual who performs 
serv ices as an employee of an employer 
which conducts the principal part of its 
business in the United States shall be 
considered to be performing services as 
an employee, without regard to whether 
those services are performed within or 
outside the United States, except as 
otherwise provided in this section. 


(b) An individual who is not a citizen 
or resident of the United States shall not 
be deemed to be in the service of an 
employer when rendering service 
outside the United States to an employer 
who is required by the laws of the place 
where the service is performed to 
employ, in whole or in part, citizens or 
residents thereof. 

(1) The Board will consider that the 
laws of a place require the employment, 
in whole or in part, of citizens or 
residents thereof if the law, any 
regulation or rule issued pursuant to the 
law or any official interpretation of the 
law or administration of the law: 

(i) Provides that all employees must 
be citizens or residents of the place; or 

(ii) Provides that a stipulated 
percentage or a specific number of 
employees must be citizens or residents 
of the place; or 

(iii) Provides that certain occupations, 
skills, or types of work must be 
performed by citizens or residents of the 
place, unless such occupations, skills, or 
types of work are not found in the 
railroad industry; or 

(iv) Creates such barriers to 
employment of United States citizens so 
that, in effect, employment of citizens or 
residents of the place, in whole or in 
part, is required. 

§ 203.5 Service outside ttie United 
States—foreign employer. 

An individual who performs services 
as an employee of an employer which 
does not conduct the principal part of its 
business in the United States shall be 
considered to be performing services as 
an employee only when performing 
services within the United States. 

§ 203.6 Local lodge employee. 

An individual who shall have 
rendered service to a local lodge or 
division of a railway labor organization 
considered an employer under Part 202 
of these regulations shall be an 
employee with respect to such service to 
such local lodge or division only with 
respect to such service as was preceded 
by service, or an employment relation, 
on or after August 29,1935, to an 
employer which was a carrier, as 
defined in Part 202 of these regulations. 

Dated: December 23.1988. 

By Authority of the Board. 

Beatrice Ezerski, 

Secretary to the Board. 

[FR Doc. 89-127 Filed 1-4-89: 8:45 am) 

BILLING CODE 790^-01-M 
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DEPARTMENT OF AGRICULTURE 

Office of the Secretary 

Meat Import Limitations; First 
Quarterly Estimate 

Pub. L. 88-482, enacted August 22, 
1964, as amended by Public Law 96-177 
and Pub. L. 100-418 (hereinafter referred 
to as the '‘Act*’), provides for limiting the 
quantity of fresh, chilled, or frozen meat 
of bovine, sheep except Iamb, and goats; 
and processed meat of beef or veal other 
than high quality beef (Harmonized 
Tariff Schedule of the United States 
subheadings 0201.10.00. 0201.20.20, 
0201.20.40, 0201.20.60, 0201.30.20. 
0201.30.40, 0201.30.60. 0202.10.00. 
0202.20.20, 0202.20.40. 0202.20.60, 
0202.30.20, 0202.30.40. 0202.30.60, 
0204.21.00, 0204.22.40. 0204.23.40. 
0204.41.00, 0204.42.40, 0204.43.40. and 
0204.50.00), which may be imparted into 
the United States in any calendar year. 
Such limitations are to be imposed when 
the Secretary of Agriculture estimates 
that imports of articles provided for in 
Harmonized Tariff Schedule of the 
United States subheadings 0201.10.00, 
0201.20.40. 0201.20.60, 0201.30.40, 
0201.30.60, 0202.10.00, 0202.20.40, 
0202.20.60, 2020.30.40, 0202.30.60. 
0204.21.00, 0204.22.40. 0204.23.40, 
0204.41.00, 0204.42.40. 0204.43.40. and 
0204.50.00 (hereinafter referred to as 
"meat articles"), in the absence of 
limitations under the Act during such 
calendar year, would equal or exceed 
110 percent of the estimated aggregate 
quantity of meat articles prescribed for 
calendar year 1989 by subsection 2(c) as 
adjusted under subsection 2(d) of the 
Act. 

In accordance with the requirements 
of the Act, I have made the following 
estimates: 

1. The estimated aggregate quantity of 
meat articles prescribed by subsection 
2(c) as adjusted by subsection 2(d) of 
the Act for calendar year 1989 is 1,307.1 
million pounds. 


2. The first quarterly estimate of the 
aggregate quantity of meat articles 
which would, in the absence of 
limitations under the Act, be imported 
during calendar year 1989 is 1.425 
million pounds. 

Done at Washington, DC. this 29th day of 
December, 1988. 

Peter C. Myers, 

Acting Secretory of Agriculture. 

|FR Doc. 89-131 Filed 1-4-89: 8:45 ara| 
BILLING CODE 3410-10-M 


DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

North Pacific Fishery Management 
Council; Public Meetings 

agency: National Marine Fisheries 
Service, NOAA, Commerce. 

The North Pacific Fishery 
Management Council, its Scientific and 
Statistical Committee (SSC), its 
Advisory Panel (AP), and an ad hoc 
herring bycatch workgroup will convene 
public meetings at the Sheraton Hotel, 
Anchorage, AK. The Council's public 
meeting will convene on January 10. 

1989. at 9 a.in.; the SSC on January 10 at 
10:30 a.m.; the AP on Sunday, January 15 
at 9 a.m., and the ad hoc workgroup on 
Sunday, January 15 at 10 a.m. 

The Council will consider future 
development of long-term management 
alternatives for groundfish in the Gulf of 
Alaska and Bering Sea and Aleutian 
Islands, and appoint an advisory 
committee to begin development of 
those alternatives for future Council 
consideration. The Council will also 
receive a report from its newly- 
appointed Sablefish Management 
Committee which has been charged with 
developing two management 
alternatives, individual fishing quotas 
and license limitation, for future 
consideration by the Council. 

The Council will also discuss and 
prepare recommendations for 
amendments to the Magnuson Fishery 
Conservation and Management Act, 
review future fishery research priorities, 
review current fishery observer 
programs, and consider 
recommendations to the National 
Marine Fisheries Service and the Alaska 
Department of Fish and Game on 
reporting and enforcement of the 


prohibited species reporting requirement 
in domestic fisheries. 

The Council will review proposals for 
amendments to the groundfish fishery 
management plans (FMPs) for the Gulf 
of Alaska and Bering Sea/AJeutian 
Islands and determine which ones 
should be further analyzed during their 
upcoming amendment cycle. The 
analyses will be reviewed at the April 
1989 Council meeting before being sent 
out for public review. 

The Bering Sea/Aleutian Islands King 
and Tanner Crab FMP will be reviewed 
and approved for review by the 
Secretary of Commerce. The Council 
will also approve a regulatory 
amendment revising the directed fishing 
definition for sablefish. 

For further information contact the 
North Pacific Fishery Management 
Council. P.O. Box 103136, Anchorage. 

AK 99510; telephone: (907) 271-2809. 

Date: December 30,1988. 

Joe P. Clem, 

Acting Director. Office of Fisheries 
Conservation and Management. National 
Marine Fisheries Service . 

|FR Doc. 89-157 Filed 1-4-89; 8:45 am) 

BILUNG CODE 3510-22-M 


Pacific Fishery Management Council; 
Public Meetings 

agency: National Marine Fisheries 
Service. NOAA, Commerce. 

The Pacific Fishery Management 
Council and its advisory entities will 
convene public meetings. January 11-12, 
1989. at the Seattle Airport Hilton, 17620 
Pacific Highway South, Seattle, WA, as 
follows: 

Council —will convene January 12 at 8 
a.m.. with a closed session (not open to 
the public), to discuss litigation. At 9 
a.m., the Council will convene its open 
session to address halibut allocation, 
administrative matters, groundfish 
management and habitat issues. The 
Council will adopt an allocation plan for 
1989 halibut fisheries in Area 2A (all 
waters south of British Columbia). 
Administrative matters include 
proposed amendments to the Magnuson 
Fishery Conservation and Management 
Act (MFCMA). the status of Council 
funding and other matters. Groundfish 
agenda items include consideration of a 
regulatory change to require that all 
groundfish gear aboard vessels be legal 
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gear, and a status report on the 
distribution of yeliowtail rockfish. 

Council Performance Select Group- 
will convene January 11 at 8 a.m., to 
review Council performance and 
procedures. 

Legislative Overview Committee— 
will convene January 1 at 8 a.m., to 
consider proposed amendments to the 
MFCMA. 

Habitat Committee —will convene 
January 11 at 1 p.m., to consider relevant 
and timely habitat issues for fisheries 
under Council jurisdiction. 

Halibut Select Group —will convene 
January 11 at 1 p.m., to develop final 
recommendations to the Council on 
management of the non-Indian halibut 
fisheries in 1989. 

Budget Committee —will convene 
January 11 at 3 p.m., to review 1989 
funding for Council operations. 

Detailed agendas for the above 
meetings will be available to the public 
after December 23.1988. For further 
information contact Lawrence D. Six, 
Executive Director. Pacific Fishery 
Management Council. Metro Center. 

Suite 420, 2000 SW. First Avenue, 
Portland. OR 97201; telephone: (503) 
221-6352. 

Date: December 30 . 1988 . 

Joe P. Clem. 

Acting Director, Office of Fisheries 
Conservation and Mangement, National 
Marine Fisheries Service. 

(FR Doc. 89-158 Filed 8:45 am] 

BILLING CODE 3510-22-M 


National Oceanic and Atmospheric 
Administration 

South Atlantic Fishery Management 
Council; Public Meeting 

agency: National Marine Fisheries 
Service, NOAA, Commerce. 

The South Atlantic Fishery 
Management Council will conduct a 
public meeting of its Executive 
Committee at the Council's 
Headquarters (address below), on 
January 28-26.1989. to discuss priorities 
and a schedule of activities for 1989. 

A detailed agenda will be available to 
the public on or about January 6.1989. 
For further information contact Robert 
K. Mahood, Executive Director, South 
Atlantic Fishery Management Council, 
One Southpark Circle, Suite 306, 
Charleston, SC 29407; telephone: (803) 
571-4368. 


Date: December 30.1988. 

Joe P. Clem, 

Acting Director, Office of Fisheries 
Conservation and Management, National 
Marine Fisheries Service. 

[FR Doc. 89-150 Filed 1-4-89: 8:45 am| 

BILLING CODE 3510-22-M 


National Oceanic and Atmospheric 
Administration 

South Atlantic Fishery Management 
Council; Chairmen's Public Meeting 

AGENCY: National Marine Fisheries 
Service. NOAA, Commerce. 

The South Atlantic Fishery 
Management Council will host a public 
meeting of the Chairmen of the eight 
Regional Fishery Management Councils 
at the Omni Hotel at Charleston Place, 
130 Market Street, Charleston. SC, on 
January 27-28.1989. to discuss 
Magnuson Fishery Conservation and 
Management Act (MFCMA) 
amendments. MFCMA reauthorization 
issues, NOAA Fisheries issues, and 
other issues of interest to the Councils. 

A detailed agenda will be available to 
the public on or about January 6,1989. 
For further information contact Robert 
K. Mahood, Executive Director, South 
Atlantic Fishery Management Council. 
One Southpark Circle, Suite 306, 
Charleston. SC 29407; telephone (803) 
571-4360. 

Date: December 30.1988. 

Joe P. Clem, 

Acting Director. Office of Fisheries 
Conservation and Management. National 
Marine Fisheries Service. 

[FR Doc. 89-160 Filed 1-4-89; 8:45 am) 

BILLING CODE 3510-22-M 


DEPARTMENT OF DEFENSE 

Public Information Collection 
Requirement Submitted to OMB for 
Review 

action: Notice. 

The Department of Defense has 
submitted to OMB for clearance the 
following proposal for collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). 

Title, Applicable Form, and 
Applicable OMB Control Number; AFR 
177-10, Accounting and Finance 
Customer Survey of Commercial 
Vendors; AF Form 155; and OMB 
Control Number 0701-0106. 

Type of Request: Extension. 

Average Burden Hours/Minutes per 
Response: 30 minutes. 


Frequency of Response: On occasion. 
Number of Respondents: 20 , 000 . 
Annual Burden Hours: 10 , 000 . 

Annual Responses: 20 . 000 . 

Needs and Uses: The Air Force uses 
this survey form to collect information 
from commercial vendors about the 
quality of service they receive when 
they are dealing with Air Force 
accounting and finance ofFices. The Air 
Force needs this information to ensure 
good customer relations and to maintain 
the quality of performance of its 
accounting and finance offices. 

Affected Public. Business or other for- 
profit. 

Frequency: Continuing. 

Respondent's obligation: Voluntary. 
OMB Desk Officer: Dr. Timothy 
Sprehe. 

Written comments and 
recommendations on the proposed 
information collection should be sent to 
Dr. Timothy Sprehe at Office of 
Management and Budget, Desk Officer, 
Room 3235, New Executive Office 
Building, Washington, DC 20503. 

DOD Clearance Officer. Ms. Pearl 
Rascoe-Harrison. 

A copy of the information collection 
proposal may be obtained from Ms. 
Rascoe-Harrison. WHS/DIOR, 1215 
Jefferson Davis Highway. Suite 1204, 
Arlington, Virginia 22202-4302. 
telephone (202) 746-0933. 

L.M. Bynum, 

Alternate OSD Federal Register Liaison 
Officer. Department of Defense. 

December 29,1988. 

[FR Doc. 89-132 Filed 1-4-89; 8:45 am) 

BILLING CODE 381(H)1-M 


DEPARTMENT OF EDUCATION 

Office of Postsecondary Education 

Invitation for Reid Readers for 
Cooperative Education Programs 

agency: Department of Education. 
action: Invitation for Individual 
Interested in Serving as Field Readers 
for the Cooperative Education Program. 

summary: The Assistant Seecretary for 
Postsecondary Education invites 
interested individuals to apply to serve 
as field readers evaluating grant 
applications for the Cooperative 
Education Program. The Cooperative 
Education Program provides 
administration grants or contracts to 
institutions of higher education to plan, 
establish, operate, or expand 
cooperative education projects, 
including institution-wide projects; 
demonstration grants to institutions of 
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higher education and public and private 
nonprofit organizations and agencies to 
demonstrate or determine the feasibility 
of value of innovative methods of 
cooperative education; grants or 
contracts to institutions of higher 
education and public and private 
nonprofit organizations and agencies to 
conduct research related to cooperative 
education; and training and resource 
center grants to institutions of higher 
education and public and private 
nonprofit organizations and agencies to 
train and assist individuals who 
participate in. or are planning to 
participate in the planning, 
establishment and administration of 
cooperative education projects. 

Duties and Compensation of Field 
Readers: Field readers will review 
applications according to the applicable 
published selection criteria. All reviews 
of applications will take place in 
Washington, DC. Each field reader will 
serve for a period of approximately 5 
days. Each field reader will receive 
compensation for certain travel 
expenses, and a honorarium. 

Field Reader Qualifications: All field 
readers should be acknowledged 
experts in their particular field of study. 
Field readers are sought who have: (a) 
Participated, either as a faculty member 
or as a professional staff member, in the 
administration of a cooperative 
education program at a college or a 
university; (b) participated, as a key 
administrator of a college or university, 
in the development of a cooperative 
education program at an institution of 
higher education; (c) been employers of 
cooperative education college students 
and have a good basic knowledge of the 
principles of cooperative education; (d) 
expertise in cooperative education and 
in research; or (e) expertise in 
cooperative education and competency 
in the field of training and human 
resource development. Each field reader 
must have the expertise necessary to 
accurately assess the grant proposals 
submitted to the Department of 
Education. 

Application Process: Any individual 
interested in serving as a field reader 
should mail his/her resume to the 
address below indicating the program 
for which he or she is interested in 
serving as a field reader. 

Applicable Regulations: The 
Education Department General 
Administrative Regulations (EDGAR) in 
34 CFR Parts 74, 75. 77. and 78. The 
regulations for this program are found at 
34 CFR Parts 831-635. published in the 
Federal Register on August 5,1987 (53 
FR 29140). 


FOR FURTHER INFORMATION CONTACT: 

Mrs. Elizabeth Slany. Division of Higher 
! Education Incentive Programs, U.S. 
Department of Education, ROB 3, Room 
3022, 400 Maryland Avenue SW., 
Washington, DC 20202-5251. 

Program Authority: 20 U.S.C. 1133-1133. 
Dated: December 21.1988. 

(Catalog of Federal Domestic Assistance 
Program Number 84.055) 

Kenneth D. Whitehead, 

Assistant Secretary for Postsecondary 
Education. 

|FR Doc. 89-172 Filed 1-4-89; 8:45 am| 

BILLING CODE 4000-01-HI 


DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. ER89-135-000] 

Alabama Power Co.; Filing 

December 30.1988. 

Take notice that on December 21, 

1988, Alabama Power Company (APCO) 
tendered for filing Amendment No. 2 to 
the Interconnection Agreement between 
APCO and Alabama Electric 
Cooperative, Inc. (AEC), which amends 
Service Schedule RP (Reserve Peaking 
Capacity) from APCO to AEC. Under 
the amended service schedule, the 
period during which APCO would make 
available and AEC would purchase 
certain reserve peaking capacity is 
extended through December 31,1992, at 
which time the schedule expires and 
terminates. AEC is entitled to schedule 
capacity in accordance with its needs, 
but utilization cannot exceed a ten 
percent (10%) capacity factor for any 
calendar year. AEC may increase or 
decrease the capacity purchased under 
the schedule subject to certain 
conditions and notice requirements, 
while APCO is entitled to recall 
capacity under the schedule under 
certain conditions. Service RP provides 
for a monthly capacity charge, together 
with an energy charge reflecting the 
incremental expense incurred by APCO 
in supplying energy thereunder. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such motions or protests 
should be filed on or before January 17, 

1989. Protests will be considered by the 


Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Linwood A. Watson, Jr., 

Acting Secretary. 

[FR Doc. 89-164 Filed 1-4-89; 8:45 am| 

BILLING CODE 6717-01-11 


[Docket No. ER89-136-000J 

Baltimore Gas and Electric Co.; Filing 

December 30,1988. 

Take notice that on December 21, 

1988, Baltimore Gas and Electric 
Company (BG&E) tendered for filing, as 
an initial rate schedule, a letter 
agreement between BG&E and Atlantic 
City Electric Company (AE) reflecting 
BG&E's sale to AE of one hundred 
megawatts or one hundred percent, 
whichever is lesser, of BC&E’s 
entitlement for the use of the 
Pennsylvania-New Jersey-Maryland 
Interconnection’s (PJM) transmission 
system which is used to import energy 
from systems to the west of PJM at the 
rate set forth in Schedule 4.02 of the PJM 
Agreement (currently $5.50 per 
megawatt hour) each week for the 
period January 2,1989-December 31, 

1989. A Certificate of Concurrence by 
AE was included in the filing. 

A copy of the initial rate schedule has 
been mailed to AE, the Public Service 
Commission of Maryland and the New 
Jersey Board of Public Utilities. BG&E 
requests that the Commission waive its 
customary notice period and allow s the 
rate scheduled to become effective 
January 2,1989. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission s Rules of 
Practice and Procedure (18 CFR 385.211. 
385.214). All such motions or protests 
should be filed on or before January 17, 
1989. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
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with the Commission and are available 
for public inspection. 

Linwood A. Watson, Jr.. 

Acting Secretary. 

|FR Doc. 89-105 Filed 1-4-89; 8:45 am) 

BILLING CODE 6717-01-M 


I Docket No. EL89-10-0001 
Delmarva Power & Light Co.; Filing 

December 30,1980. 

Take notice that on December 21, 

1988, Delmarva Power & Light Company 
(Delmarva), tendered for filing a request 
for a limited-term waiver of the 
accounting regulations applicable to 
costs recovered through its automatic 
Fuel Adjustment Clause, FERC Electric 
Service Tariff, Volume No. 11, Section 
XVIII, Original Leaf No. 31 and First 
Revised Leaf No. 32. The proposed 
waiver would provide for the recovery, 
through its wholesale Fuel Adjustment 
Clause, from its wholesale for resale 
electric customers, the allocated costs, 
plus interest, less tax benefits, of certain 
coal contract buyouts. Delmarva states 
that it has incurred these coal contract 
buyout costs for the sole benefit of its 
customers, and that timely recognition 
of its efforts to take advantage of lower 
cost fuel supplies, through this waiver, 
would be appropriate, just, reasonable, 
and in the public interest. 

Delmarva has also requested a waiver 
of the sixty-day notice requirement to 
permit an effective date of January 1. 

1989, for implementation of the 
requested accounting waiver. The 
proposed waiver would increase the 
otherwise applicable Fuel Clause 
Adjustment rate by approximately 
$0.000176 (0.170 mills) per kilowatt-hour 
for two years. Delmarva has. in the 
alternative, requested authorization to 
permit the continued recording of the 
buyout costs, plus interest, less tax 
benefits, so as to permit their recovery 
in its next wholesale base rate case. 

Copies of this filing have been served 
upon Delmarva’s jurisdictional 
Customers and upon the Public Service 
Commissions of Delaware and 
Maryland and the Virginia State 
Corporation Commission. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
f nergy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 211 
nnd 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such motions or protests 
should be filed on or before January 17, 
1989. Protests will be considered by the 
Commission in determining the 


appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Linwood A. Watson, Jr., 

Acting Secretary. 

|FR Doc. 89-166 Filed 1-4-89; 8:45 am] 

BILLING COO€ 6717-0141 


(Docket Nos. CPB9-362-000 and CR89-363- 
000 ) 

Falcon Seaboard Pipeline Co.; 
Application To Construct, Connect, 
Operate, and Maintain Certain Natural 
Gas Facilities at the International 
Boundary 

Issued December 29,1988. 

Take notice that on December 8,1988. 
Falcon Seaboard Pipeline Company 
(Falcon Pipeline), Five Post Oak Park. 
Suite 1400, Houston, Texas 77027, filed 
an application pursuant to section 3 of 
the Natural Gas Act (NGA), 15 U.S.C. 
717(b). and Executive Order No. 10485, 
as amended by Executive Order No. 
12038 and Delegation Order No. 0204- 
112 of the Secretary of Energy; § 5153.1 
et seq. and 153.10 et seq. of the 
Commission’s Regulations, respectively. 
Falcon Pipeline seeks the issuance by 
the Commission of a Presidential Permit 
to connect a natural gas facility at a 
point of entry on the United States- 
Canadian border near the Town of 
Champlain, New York. Falcon Pipeline 
also seeks authorization from the 
Commission under section 3 of the NGA 
to construct, operate and maintain such 
facilities at the point of entry. 

The point of entry facilities are part of 
a project whereby Falcon Pipeline will 
receive the gas delivered by 
TransCanada Pipelines Limited 
(‘TransCanada”) into the pipeline 
Falcon Pipeline proposes to construct, 
own. and operate from the U.S.- 
Canadian border at the TransCanada 
delivery point, traversing 26 miles to the 
City of Plattsburgh, New York. The area 
to be served by the proposed pipeline is 
currently without natural gas service. 
The initial delivery of the Canadian gas 
to FaicoQ Pipeline is anticipated to 
commence on or about November, 1990, 
through new facilities proposed to be 
constructed, owned, and operated by to 
the U.S. border near the Town of 
Champlain. New York. 

The Canadian gas will be purchased 
at the border by Falcon Seaboard Gas 
Company (“Falcon Gas”), a Texas 
Corporation, from a Canadian affiliate 
of Falcon Pipeline and Falcon Gas. 


Falcon Gas requests authority to import 
up to twenty (20) Bcf of natural gas 
annually, or fifty-four (54) MMcf per 
day. from Canada for a period of fifteen 
years, or approximately three hundred 
(300) Bcf of natural gas during a 15-year 
period. The Canadian affiliate will 
purchase its gas from various Canadian 
producers. Falcon Gas will sell the gas 
to each of three proposed cogeneration 
projects which will be owned and 
operated by affiliates of Falcon Gas in 
the Plattsburgh, New York area. Falcon 
Pipeline will transport, but not hold title 
to. the gas purchased by Falcon Gas at 
the border for sale to the three 
cogeneration projects. Each 
cogeneration project will be 79 MW in 
size and will consume approximately 
16,200-18.200 Mcf per day. Falcon 
Pipeline is willing to transport 
approximately 7,500 Mcf per day of 
additional gas for New York State 
Electric and Gas Corporation (NYSEG), 
if NYSEG desires such delivery of gas 
for resale to residential, commercial and 
industrial customers in the Plattsburgh 
area. Additional authorizations would 
be requested if NYSEG requests service 
from Falcon Pipeline. 

Because the pipeline facilities of 
Falcon Pipeline will be located 
exclusively in the State of New York, 
and will not be connected directly or 
indirectly to any facilities that receive 
gas produced in the U.S., the facilities of 
Falcon Pipeline (and the sales by Falcon 
Gas) are alleged not to constitute 
“interstate commerce” as that term is 
used in the Natural Gas Act of 1938. See 
D is trigas Corp. vs. Federal Power 
Commission, 495 F.2d 1057 (DC Cir. 

1974) cert, denied, 419 U.S. 834 (1974); 
Border Pipe Line Co. vs. Federal Power 
Commission, 171 F.2d 149 (DC Cir. 1948). 

Falcon Pipeline has filed an 
application pursuant to Article Vil of the 
New York Public Service Law for a 
Certificate of Environmental 
Compatibility and Public Need (Article 
VII Application) with the Public Service 
Commission of New York for approval 
to construct the 26-mile pipeline from 
the Canadian Border near the Town of 
Champlain to the City of Plattsburgh. 
The Article VII Application has been 
attached to Falcon Pipeline*s application 
in its entirety and is made a part of said 
proceeding as Exhibit E. Pipeline design 
and construction specifications, the 
anticipated minimal environmental 
impacts of the river crossings and other 
construction activity, archeological and 
historical site considerations, and other 
issues are discussed in greater detail in 
the material contained in the Article VII 
Application. 
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Simultaneously with the filing of the 
application, Falcon Gas if filing an 
application with the Economic 
Regulatory Administration for the 
necessary import authorization. 
TransCanada will apply for and obtain 
the appropriate authorizations from 
Canadian governmental bodies to 
reinforce and/or to install facilities to 
transport the natural gas to the U.S.- 
Canadian border. The Canadian affiliate 
of Falcon Pipeline and Falcon Gas, 
supplying the natural gas to Falcon Gas, 
similarly will apply for and obtain the 
necessary removal permit(s) and export 
licensc(s) from the Canadian authorities 
for the removal of natural gas from the 
province of Alberta and exportation of 
the same from Canada. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before January 
19,1909, file with the Federal Energy 
Regulatory Commission, Washington, 

DC 20426, a motion to intervene or a 
protest in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 
385.214 or 385.211) and the Regulation 
under the Natural Gas Act (18 CFR 
175.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the 
protestants parties to the proceeding. 

Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file 
motion to intervene in accordance with 
the Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
sections 3 and 15 of the Natural Gas Act 
and the Commission’s Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no motion to intervene if 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. Under the procedure 
herein provided for, unless otherwise 
advised, it will be unnecessary for 
Applicant to appear or be represented at 
the hearing. 

Unwood A. Watson, Jr. f 
Acting Secretary. 

|FR Doc. 89-183 Filed 1-4-89; 8:45 am) 

BILLING COOC *717-01-* 


[Docket No. ER89-105-0001 
N.B. Partners, Ltd.; Filing 

Issued December 14,1988. 

Errata 

December 29,1988. 

Take notice that the notice previously 
issued in this document was erroneous 
and that it should be disregarded. The 
following is a correct notice of the filing, 
as submitted by N.B. Partners, Ltd. 

Take notice that N.B. Partners, Ltd. 
(“NBP 1 ’), a Delaware limited 
partnership, on December 5,1988, 
tendered for filing, pursuant to 18 CFR 
35.1 and 35.12, proposed FERC Rate 
Schedule No. 1, applicable to sales of 
energy and capacity to Virginia Electric 
and Power Company (‘‘VEPCO’’) from a 
waste coal electric generating facility 
owned and operated by NBP in Grant 
Count, West Virginia (the "Facility”). 

The Facility is certified as a qualifying 
small power production facility within 
the meaning of sections 201 and 210 of 
the Public Utility Regulatory Policies Act 
of 1978 and the regulations promulgated 
thereunder. 

The proposed initial rate is set forth in 
the Power Purchase and Operating 
Agreement, dated June 30,1987, between 
Nortex Management, Inc. and VEPCO. 
This agreement was later assigned by 
Nortex Management, Inc. to NBP on 
May 18,1988. The Power Purchase and 
Operating Agreement establishes a 
purchase price, based on VEPCO’s 
avoided cost, for all electricity delivered 
by NBP to VEPCO which includes both 
on energy charge and a capacity charge. 

NBP requests waiver of the 
Commission’s notice requirements so 
that the rate schedule may take effect as 
of the date of NBP’s initial delivery to 
VEPCO. Additionally, NBP seeks waiver 
of the Commission’s regulations 
regarding cost-of service documentation, 
accounting practices, reporting 
requirements, property dispositions and 
consolidations, securities issuances or 
assumptions of liability, the holding of 
interlocking positions and such other 
matters as the Commission deems 
appropriate.NBP states that copies of 
the instant filing have been served upon 
VEPCO and the Virginia State 
Corporation Commission. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washington. 
DC 20428, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such motions or protests 
should be filed on or before January 10, 
1989. Protests will be considered by the 


Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Linwood A. Watson, Jr., 

Acting Secretary. 

[FR Doc. 89-167 Filed 1-4-89; 8:45 ami 

BILLING CODE 6717-01-11 


[Docket No. CP89-438-0001 

Panhandle Eastern Pipe Line C 04 
Application 

December 29,1988. 

Take notice that on December 16, 

1988, Panhandle Eastern Pipe Line 
Company (Panhandle), P.O. Box 1642. 
Houston. Texas, 77251, filed in Docket 
No. CP89-438-000. an application 
pursuant to section 7(b) of the Natural 
Gas Act for permission and approval to 
abandon certain facilities, all as more 
fully set forth in the application which is 
on file with the Commission and open to 
public inspection. 

Panhandle proposes to abandon by 
sale to Antioch Texas Gathering 
Company (ATGC) all facilities upstream 
of Panhandle’s Sneed Compressor 
Station including; (1) 37 compressor 
station sites with about 64,000 
horsepower, (2) approximately 360 total 
miles of pipeline facilities, and (3) small 
buildings and related facilities; 
excluding: (1) The 12-inch loop line and 
associated liquid terminal from the 
discharge of Deer Compressor Station to 
Sneed Compressor Station, (2) Cabot 
Compressor Station and associated 
discharge lines, and (3) the Sneed 
Compressor Station communications 
tower. Panhandle explains that it will 
retain 26 compressor units, totalling 
about 18,000 horsepower, proposed to be 
abandoned from the Blair-Heydrick, 
Deer, Armour, Warren, and 
Tumbleweed Compressor Stations for its 
own use as the need for the compression 
may arise. Panhandle further explains 
that all other facilities to be abandoned 
would remain in place for ATGC’s use. 

Panhandle also proposes to abandon 2 
irrigation taps, 3 farm taps and 1 direct 
sales meter, which are located on the 
Sneed Facilities. Panhandle states that 
these customers will be able to obtain 
gas directly from ATGC; therefore, gas 
service received by these customers 
should not be interrupted. Panhandle 
explains that ATGC would execute new 
sales agreements with each of these 
parties. 
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It is explained that for a three year 
period from the date of the sale and 
transfer of the Sneed Facilities. ATGC 
would provide transportation service, to 
the extent that gas was otherwise 
dedicated and connected to Panhandle 
as of July 11,1988. for Panhandle or the 
producer(s) whose gas has been 
released to ATGC. 

Panhandle states that ATGC has 
agreed to purchase the facilities for $5 
million. The total cost to abandon the 
facilities by sale to ATGC is estimated 
to be $12,000. The cost to abandon the 26 
units to be retained by Panhandle is 
estimated to be $288,000. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before January 
19, 1989, file with the Federal Energy 
Regulatory Commission, Washington, 

DC 20426, a motion to intervene or a 
protest in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 
385.214 or 385.211) and the Regulations 
under the Natural Gas Act (18 CFR 
157.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the 
Protestants parties to the proceeding. 

Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
motion to intervene in accordance with 
the Commission’s Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the 
Federal Energy Regulatory Commission 
by sections 7 and 15 of the Natural Gas 
Act and the Commission's Rules of 
Practice and Procedure, a hearing will 
be held without further notice before the 
Commission or its designee on this 
application if no motion to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that permission and 
approval for the proposed abandonment 
are required by the public convenience 
and necessity. If a motion for leave to 
intervene is timely filed, or if the 
Commission on its own motion believes 
that a formal hearing is required, further 
notice of such hearing will be duly 
given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Unwood A. Watson. Jr.. 

Acting Secretary, 

[FR Doc. 89-168 Filed 1-4-89; 8:45 am] 

BILLING CODE 6717-01-* 


(Docket No. ER89-134-000] 

Pennsylvania Electric Co., 

Metropolitan Edison Co., West Penn 
Power Co., the Potomac Edison Co.; 
Filing 

December 30,1988. 

Take notice that on December 21. 

1988, the GPU Service Corporation 
tendered for filing, on behalf of the 
above listed utilities, proposed revisions 
to Schedules 6, 7 and 8 to the 115 kV, 138 
kV and 230 kV Interconnection Facilities 
Agreement, dated June 30.1963. 

These Schedules have been revised to 
update, in compliance with the Federal 
Tax Act, the rate of return and tax 
factors used to calculate the monthly 
facilities charges under the Agreement. 
The filing also updates the operation 
and maintenance, and the Pennsylvania 
Capital Stock Tax factors to reflect the 
most recent experience. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washington. 
DC 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such motions or protests 
should be filed on or before January 17, 

1989. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Unwood A. Watson. Jr., 

Acting Secretary'. 

(FR Doc. 89-169 Filed 1-4-89: 8:45 am] 

BILLING CODE 6717-01-M 


(Docket No. ER89-133-000] 

Pennsylvania Power & Light Co.; Filing 

December 29.1988. 

Take notice that on December 20, 

1988. Pennsylvania Power & Light 
Company (PP&L) tendered for filing as a 
Rate Schedule a tariff pursuant to which 
PP&L, a member of the Pennsylvania- 
New Jersey-Maryland Interconnection 
(PJM), a power pool, will sell to any 
other member of PJM such portion of its 
entitlement to the PJM transmission 
capability to import reserved economy 
energy as PP&L may make available 
from time to time for weekly or monthly 
periods. The rate(s) for each sale will be 
fixed by a competitive bidding auction 
process in which any member of PJM 
may participate after first submitting a 


letter of participation to PP&L in the 
form contained in the tariff. PP&L 
reserves the right to set a minimum bid 
in advance of each such action and to 
retain any or all of the auctioned 
entitlement amount during a 
forthcoming weekly period whenever in 
PP&L’s sole judgment PP&L has a need 
to use such capability of its own 
purposes. 

PP&L requests an effective date of 
January 1,1989, in order that the first 
auction may take place prior to January 
5.1989, and therefore PP&L also requests 
waiver of the Commission's notice 
requirements. 

Any person desiring to be heard or to 
protest 9aid filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such motions or protests 
should be filed on or before January 17, 
1989. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Linwood A. Watson. Jr., 

Acting Secretary. 

(FR Doc. 89-170 Filed 1-4-89; 8:45 am] 

BILLING CODE 6717-01-M 


[Docket No. ER89-139-000] 

Wisconsin Electric Power Co.; Filing 

December 30,1988 

Take notice that Wisconsin Electric 
Power Company (Wisconsin Electric) 
tendered for filing on December 23,1988, 
tendered for filing a revised Exhibit B to 
its FERC Rate Schedule No. 57 for 
service to Wisconsin Public Power Inc. 
SYSTEM (WPPI) at WPPFs Kaukauna 
and Menasha delivery points. The 
Exhibit B revisions reflect the results of: 
(1) Generation capability tests 
conducted in 1988; (2) the retirement of 
two coal-fired units; and (3) the addition 
of hydroelectric capacity at Kaukauna. 
The revisions do not affect the rates for 
service to WPPI. 

Wisconsin Electric requests that the 
Commission waiver the notice 
requirements of its Regulations in order 
to allow a proposed effective date of 
June 1.1989, coincident with the 
commencement of the next Contract 
Year. 
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Copies of the filing have been served 
on WPPI, the Cities of Kaukauna and 
Menasha. Wisconsin, and the Public 
Service Commission of Wisconsin. 

Any perosn desiring to be heard or to 
protest said filing sould file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE.. Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211. 
385.214). All such motions or protests 
should be filed on or before January 17, 
1989. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Linwood A. Watson, Jr.. 

Action Secretary. 

[FR Doc. 89-171 Filed 1-4-89; 8:45 am| 

BILLING CODE 6717-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 

I WH-FRL-3502.21 

Water Quality Act of 1987; 
Implementation: Guidance Documents 
Availability 

agency: Environmental Protection 
Agency. 

action: Notice of availability. 

summary: EPA announces the 
availability of guidance for State 
compliance with the requirements of 
section 303(c)(2)(B) of the Clean Water 
Act which deals with requirements for 
toxic pollutant criteria m State water 
quality standards. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Kent Ballentine. Standards Branch, 
Office of Water Regulations and 
Standards (WH-585), U.S. EPA. 401 M 
Street, SW.. Washington, DC 2046a 
Telephone 202-475-7315. 
SUPPLEMENTARY INFORMATION: The 
Water Quality Act of 1987 established 
section 303(c)(2)(B) in the Federal Clean 
W r ater Act. Briefly stated, each State is 
required to adopt numeric criteria in its 
water quality standards for a!! listed 
toxic pollutants, the discharge or 
presence of which in the affected waters 
could reasonably be expected to 
interfere with the designated uses of the 
State's waters, and for which EPA has 
published water quality criteria 
guidance. 


EPA distributed a February 1908 draft 
of this guidance for public comment and 
review. A public meeting was held on 
this guidance on March 14,1988 in the 
EPA auditorium in Washington, DC. At 
that meeting EPA discussed the draft 
guidance and solicited written 
comments. 

The final guidance document 
announced today includes an appendix 
which contains a listing of the Section 
307(a) toxic pollutants. The written 
public comments on the February 1988 
draft and EPA’s response to those 
comments are available for inspection in 
the office shown in the heading of this 
Notice. 

A copy of the guidance document and 
response to public comments already 
have been sent to all State agencies 
responsible for water quality standards 
and to all the commenters on the 
February 1988 draft. A limited number of 
copies of the guidance are available for 
distribution to interested persons by 
contacting the office shown in the 
heading to this Notice. 

Dated: December 12.1988. 

Rebecca W. Hanmer, 

A cling Assistant A dministrator for Water. 

[FR Doc. 89-139 Filed 1-4-89; 8:45 am] 

BILUNG CODE 6560-50-41 


FEDERAL MARITIME COMMISSION 
Agreement(s) Filed 

The Federal Maritime Commission 
hereby gives notice of the filing of the 
following agreement(s) pursuant to 
section 5 of the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington, DC Office of the Federal 
Maritime Commission. 1100 L Street, 
NW., Room 10325. Interested parties 
may submit comments on each 
agreement to the Secretary. Federal 
Maritime Commission, Washington, DC 
20573, within 10 days after the date of 
the Federal Register in which this notice 
appears. The requirements for 
comments are found in § 572.603 of Title 
46 of the Code of Federal Regulations. 
Interested persons should consult this 
section before communicating with the 
Commission regarding a pending 
agreement. 

Agreement No.: 224-200206. 

Title: Port Authority of New York and 
New Jersey Terminal Agreement. 

Parties: Port Authority of New York 
and New Jersey (Authority) Evergreen 
International (USA) Corp. (EICJ. 

Synopsis: The agreement provides 
that the Authority will pay ETC $25.00 
per import container with cargo and 
$50.00 per export container with cargo 


unloaded from or loaded on EICs 
vessels at a marine terminal in the Port 
of New York/New Jersey. The payment 
applies only to containers for which EfC 
is required to pay a railroad for 
transportation by rail to or from points 
more than 260 miles from a terminal 
within the port and have a prior or 
subsequent move by water through a 
marine terminal in the Port. 

By Order of the Federal Maritime 
Commission. 

Dated: December 29,1988. 

(oseph C. Polking, 

Secretary. 

[FR Doc. 89-112 Filed 1-4-89; 8:45 am] 

BILLING CODE 6730-01-41 


(Docket No. 88-28) 

Guam Kashyu, Inc. v. Port Authority of 
Guam; Filing of Complaint and 
Assignment 

Notice is given that a complaint filed 
by Guam Kashyu, Inc. (“Kashyu") 
against the Port Authority of Guam 
(“Port") was served December 29,1988. 
Kashyu alleges that the Port has 
violated section 17 of the Shipping Act, 
1916, 46 U.S.C. 816 through its policy of 
requiring that all stevedoring services at 
terminal facilities operated by the Port 
be conducted by Port employees, and 
prohibiting Kashyu from using its own 
employees. 

This proceeding has been assigned to 
Administrative Law Judge Norman D. 
Kline (“Presiding Officer"). Hearing in 
this matter, if any is held, shall 
commence within the time limitations 
prescribed in 46 CFR 502.61. The hearing 
shall include oral testimony and cross- 
examination in the discretion of the 
Presiding Officer only upon proper 
showing that there are genuine issues of 
material fact that cannot be resolved on 
the basis of swom statements, 
affidavits, depositions, or other 
documents or that the nature of the 
matter in issue is such that an oral 
hearing and cross-examination are 
necessary for the development of an 
adequate record. Pursuant to the further 
terms of 46 CFR 502.01. the initial 
decision of the Presiding Officer in this 
proceeding shall be issued by December 
29,1969, and the final decision of the 
Commission shall be issued by April 30. 
1990. 

Joseph C. Polking, 

Secretary . 

|FR Doc. 89-128 Filed 1-4-89: 8:45 am] 

BILLING CODE 6730-01-M 
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Ocean Freight Forwarder License 
Revocations 

Notice is hereby given that the 
following ocean freight forwarder 
licenses have been revoked by the 
Federal Maritime Commission pursuant 
to section 19 of the Shipping Act of 1984 
(46 U.S.C. app. 1718) and the regulations 
of the Commission pertaining to the 
licensing of ocean freight forwarders, 46 
CFR Part 510. 

License Number: 2922. 

Name: Arthur L. Phillips dba Alps 
International. 

Address: 2455 Third Street, San 
Francisco. CA 94107. 

Date Revoked: November 29,1988. 

Reason: Surrendered license 
voluntarily. 

License Number: 139. 

Name: The 7 Brothers International, 
Inc. 

Address: Seven Brothers Square, 
Bronx, NY 10452. 

Date Revoked: November 30,1988. 

Reason: Failed to maintain a valid 
surety bond. 

License Number: 3156. 

Name: Allways Transportation 
Services, Inc. 

Address: 5055 South Central Street. 
Chicago. II- 60638. 

Date Revoked: November 30.1988. 

Reason: Failed to maintain a valid 
surety bond. 

License Number: 115-R. 

Name: Antonio Manuel Sisto dba 
Sisto International Shipping. 

Address: 924 Lincoln Road. Miami. FL 
32199. 

Date Revoked: December 1,1988. 

Reason: Surrendered license 
voluntarily. 

License Number 3138. 

Name: Multi-Modal International, Inc. 

Address: 148-36 Guy R. Brewer Blvd., 
Jamaica, NY 11434. 

Date Revoked: December 4,1988. 

Reason: Surrendered license 
voluntarily. 

License Number: 965-R. 

Name: A&M Custom Brokers Co., Inc. 
dba A&M Custom Brokers Co. 

Address: 126 State Street, Boston, MA 
02109. 

Date Revoked: December 5.1988. 

Reason: Surrendered license 
voluntarily 

License Number 2240-R. 

Name: American Vanpac Van Lines. 
Inc. dba Richmond Export Services. 

Address: 2114 MacDonald Ave., P.O. 
Box 4033, Richmond, CA 94801. 

Date Revoked: December 5,1988. 

Reason: Failed to maintain a valid 
surety bond. 


License Number 81. 

Name: J.B. Wood Shipping Co., Inc. 
Address: 365 Thomas Boulevard, 
Orange, NJ 07050. 

Date Revoked: December 5.1988. 
Reason: Surrendered license 
voluntarily. 

License Number: 593. 

Name: Jessie Paxton, Inc. 

Address: 6755 Customhouse Plaza, 
Suite G, San Diego, CA 92073. 

Date Revoked: December 15,1988. 
Reason: Failed to maintain a valid 
surety bond. 

License Number 1743. 

Name: Efrain A. Tubens dba Albens 
International Forwarders. 

Address: P.O. Box 524181, Miami, FL 
33152. 

Date Revoked: December 31,1988. 
Reason: Surrendered license 
voluntarily. 

License Number 1501-R. 

Name: E.M.P. Ocean Freight 
Forwarding Co., Inc. 

Address: 16 California St., San 
Francisco, CA 94111. 

Date Revoked: December 31,1988. 
Reason: Surrendered license 
voluntarily. 

Robert G. Drew, 

Director Bureau of Domestic Regulation. 

[FR Doc. 89-113 Filed 1-4-89: 8:45 am] 
BILUNG COOE 6730-01-11 


Reissuance of Ocean Freight 
Forwarder License 

Notice is hereby given that the 
following ocean freight forwarder 
license has been reissued by the Federal 
Maritime Commission pursuant to 
section 19 of the Shipping Act of 1984 (46 
U.S.C. app. 1718) and the regulations of 
the Commission pertaining to the 
licensing of ocean freight forwarders, 46 
CFR Part 510. 

License No.: 1169. 

Name Address: Beverly Hills Transfer 
& Storage Co., 221 South Beverly Drive, 
Beverly Hills, CA 90212. 

Date reissued: December 19,1988. 

Robert G. Drew, 

Director, Bureau of Domestic Regulation. 

[FR Doc. 89-114 Filed 1-4-89: 8:45 am) 

BILLING COOE 6730-01-M 


FEDERAL RESERVE SYSTEM 
Agency Forms Under Review 

December 29.1988. 

Background 

On June 15,1984, the Office of 
Management and Budget (OMB) 


delegated to the Board of Governors of 
the Federal Reserve System (Board) its 
approval authority under the Paperwork 
Reduction Act of 1980, as per 5 CFR 

1320.9, "to approve of and assign OMB 
control numbers to collection of 
information requests and requirements 
conducted or sponsored by the Board 
under conditions set forth in 5 CFR 

1320.9. " Board-approved collection of 
information will be incorporated into the 
official OMB inventory of currently 
approved collections of information. A 
copy of the SF 83 and supporting 
statement and the approved collection 
of information instrument(s) will be 
placed into OMB’s public docket files. 
The following report, which is being 
handled under this delegated authority, 
has received initial Board approval and 
is hereby published for comment. At the 
end of the comment period, the 
proposed information collection, along 
with an analysis of comments and 
recommendations received, will be 
submitted to the Board for final 
approval under OMB delegated 
authority. 

date: Comments must be received on or 
before January 23,1989. 

addresses: Comments, which should 
refer to the OMB Docket number, should 
be addressed to Mr. William W. Wiles, 
Secretary. Board of Governors of the 
Federal Reserve System, 20th and C 
Streets. NW., Washington, DC 20551, or 
delivered to room B-2223 between 8:45 
a.m. and 5:15 p.m. Comments received 
may be inspected in room B-1122 
between 8:45 and 5:15 p.m. except as 
provided in section 261(a) of the Board’s 
Rules Regarding Availability of 
Information. 12 CFR 261.6(a). 

A copy of the comments may also be 
submitted to the OMB desk officer for 
the Board: Gary Waxman, Office of 
Information and Regulatory Affairs, 
Office of Management and Budget. New 
Executive Office Building, Room 3208, 
Washington, DC 20503. 

FOR FURTHER INFORMATION CONTACT: 

A copy of the request for clearance (SF 
83). supporting statement, and other 
documents that will be placed into 
OMB’s public docket files once 
approved may be requested from the 
agency clearance officer, whose name 
appears below. Federal Reserve Board 
Clearance Officer—Fred Schroeder— 
Division of Research and Statistics, 

Board of Governors of the Federal 
Reserve System. Washington. DC 20551 
(202-452-3822). I 

1 
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Proposal To Approve Under OMB 
Delegated Authority the Extension, With 
Revision, of the Following Report 

Report title: Report of Commercial 
Paper Outstanding Placed by Brokers 
and Dealers; Report of Commercial 
Paper Outstanding Placed Directly by 
Issuers; and Daily Report of Offering 
Rates on Commercial Paper. 

Agency form number: FR 2957a, b. and 
d. 

OMB Docket number: 7100-0002. 

Frequency Daily, weekly, and 
monthly. 

Reporters Securities Brokers and 
Dealers and Direct Issuers of 
Commercial Paper. 

A nnual reporting hours: 1796. 

Estimated average hours per 
response: .2 to .7. 

Estimated number of respondents: 67. 
Small businesses are not affected. 

General description of report: This 
information collection is voluntary (12 
U.S.C. 225a and 353 et se?.] and is given 
confidential treatment (5 U.S.C. 
552(b)(4)]. 

These reports provide information on 
the amount outstanding and selected 
offering rates on commercial paper, 
which is used by the Federal Reserve in 
monitoring developments in the 
commercial paper market for 
supervisory, regulatory, and monetary 
policy purposes. 

Board of Governor* of the Federal Reserve 
System, December 29,198ft. 

Wiliiam W. Wiles. 

S' cretary of the Board. 

|FR Doc. 89-106 Filed l-*-89 8:45 am] 

8H LING COOt 6210-01-M 


Bank of Tokyo, Ltd.; Correction 

This notice corrects a previous 
V uderal Register notice (FR Doc. 88- 
29306) published at page 51586 of the 
issue for Thursday. December 22,1988. 

Under the Federal Reserve Bank of 
San Francisco, the entry for The Bank of 
Tokyo, Ltd. is amended to read as 
follows: 

1. The Bank of Tokyo, Lid., Tokyo. 
Japan; to engage de novo through its 
subsidiary, BOT Futures, Inc., New 
York, New York, in acting as a futures 
commission merchant for nonaffifiated 
persons pursuant to $ 225.25(b)(18) of 
the Board’s Regulation Y. These 
activities will be conducted on a 
worldwide basis. 

Comments on this application must be 
received by January 13.1989. 


Board of Governors of the Federal Reserve 
System. December 29.1988. 

William W. Wiles, 

Secretary of the Board. 

|FR Doc. 89-107 Filed t-t-89 8:45 am) 

BILLING CODE WIO-OII* 


Change In Bank Control Notice; 
Acquisition of Shares of Banks or 
Bank Holding Companies; Coleman 
County State Bank Employee Stock 
Option Plan 

The notificant lsited below has 
applied under the Change in Bank 
Control Act (12 U.S.C. 1817(j)) and 
§ 225.41 of the Board’s Regulation Y (12 
CFR 225.41) to acquire a bank or bank 
holding company. The factors that are 
considered in acting on notices are set 
forth in paragraph 7 of the Act (12 U.S.C. 
1817(j)(7)). 

The notices are available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
notices have been accepted for 
processing, they will also be available 
for inspection at the offices of the Board 
of Governors. Interested persons may 
express their views in writing to the 
Reserve Bank indicated for that notice 
or to the offices of the Board of 
Governors. Comments must be received 
not later than January 28,1989. 

A. Federal Reserve Bank of Dallas 
(W. Arthur Tribble, Vice President) 400 
South Akard Street, Dallas, Texas 75222; 

1. Coleman County State Bank 
Employee Stock Opt on Plan . Coleman, 
Texas; to retain 11.24 percent of the 
voting shares of Coleman Bancsbares, 
Inc., Coleman. Texas and thereby 
indirectly acquire Coleman County State 
Bank. Coleman. Texas. 

Board of Governor* of the Federal Reserve 
System. December 29.1988. 

William W. Wile*. 

Secretary of the Board. 

|FR Doc- 89-108 Filed 1-4-89. 8:45 am[ 

BILLING CODE 6210-01-U 


Interchange Financial Services 
Corporation et aU Applications To 
Engage de Novo in Permissible 
Nonbanking Activities, Interchange 
Financial Services Corp. et al. 

The companies listed in this notice 
have filed an application under 
§ 225.23(a)(1) of the Board s Regulation 

Y (12 CFR 225.23(a)(1)) for the Board s 
approval under section 4(c)(8) of the 
Bank Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation 

Y (12 CFR 225.21(a)) to commence or to 
engage de novo, either directly or 
through a subsidiary, in a nonbanking 


activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can "reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices." Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Unless otherwise noted, comments 
regarding the applications must be 
received at the Reserve Bank indicated 
or the offices of the Board of Governors 
not later than January 17, 1989. 

A. Federal Reserve Bank of New York 
(William L. Rutledge. Vice President) 33 
Liberty Street, New York, New York 
10045: 

1. Interchange Financial Services 
Corporation, Saddle Brook. New Jersey; 
to engage de novo through its subsidiary 
Clover Leaf Mortgage Co.. Inc., Saddle 
Brook. New Jersey, in making, acquiring 
and servicing loans secured by real 
property, such as home equity loans, 
pursuant to § 225.25(b)(1) of the Board s 
Regulation Y. 

B. Federal Reserve Bank of Richmond 

(Lloyd W. Bostian, Jr., Vice President) 

701 East Byrd Street. Richmond, Virginia 
23261: 

1. FNB Corp., Asheboro, North 
Carolina; to engage de novo through its 
subsidiary Eastchester Recovery 
Services. Inc.. High Point, North 
Carolina, in providing to others 
computer capabilities through its 
computer hardware and data processing 
facility, pursuant to § 225.25(b)(7) of the 
Board’s Regulation Y. 

C. Federal Reserve Bank of Atlanta 
(Robert E. Heck, Vice President) 104 
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Marietta Street NW., Atlanta, Georgia 

30303: 

1. SummerviUe/Trio Bancshares, lnc. t 
Summerville, Georgia: to engage de novo 
in insurance activities, pursuant to 
§ 225.25(b)(8)(iii) of the Board’s 
Regulation Y. Specifically, Applicant 
will form an insurance agency which 
will sell to the general public personal 
lines of property and casualty insurance 
in a town with a population loss than 
5,000. 

Board of Governors of the Federal Reserve 
System, December 29,1988. 

William W. Wiles, 

Secretary of the Board. 

[FR Doc. 89-109 Filed 1-4-89; 8:45 am| 

BILLING COO€ 


Lakeland Bancshares, Inc.; Correction 

This notice corrects a previous 
Federal Register notice (FR Doc. 88- 
29861) published at page 52789 of the 
issue for Thursday, December 29, 1988. 

Under the Federal Reserve Bank of 
Minneapolis, the entry for Lakeland 
Bancshares. Inc. is amended to read as 
follows: 

1. Lakeland Bancshares, Inc., Lyle, 
Minnesota; to become a bank holding 
company by acquiring 100 percent of the 
voting shares of Bank of Lyle, Lyle. 
Minnesota, a de novo bank. 

Comments on this application must be 
received by January 8,1989. 

Board of Governors of the Federal Reserve 
System, December 29.1988. 

William W. Wiles. 

Secretary of the Board. 

[FR Doc. 89-110 Filed 1-4-89: 8:45 ami 

BILLING CODE S210-01-M 


Somerset Bankshares, lnc. f et al. t 
Formations of, Acquisitions by, and 
Mergers of Bank Holding Companies 

The companies listed in this notice 
have applied for the Board s approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1842) and 
§ 225.14 of the Board’s Regulation Y (12 
CFR 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 


Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute 
and summarizing the evidence that 
would be presented at a hearing. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than January 
27,1989. 

A. Federal Reserve Bank of Boston 
(Robert M. Brady. Vice President) 600 
Atlantic Avenue, Boston, Massachusetts 
02106: 

1. Somerset Bankshares , Inc., 
Somerville, Massachusetts; to acquire 
100 percent of the voting shares of 
Central Co-operative Bank. Somerville, 
Massachusetts. 

B. Federal Reserve Bank of Atlanta 

(Robert E. Heck, Vice President) 104 
Marietta Street NW., Atlanta, Georgia 
30303: 

1. Parish National Corporation , 
Bogalusa, Louisiana; to acquire 100 
percent of the voting shares of 
Progressive Capital Corporation, 
Covington, Louisiana, and thereby 
indirectly acquire Central Progressive 
Bank of Amite, Amite. Louisiana. 

C. Federal Reserve Bank of Chicago 
(David S. Epstein, Vice President) 230 
South LaSalle Street, Chicago, Illinois 
60690: 

1. First National Bankshares, Inc., 
I,ogansport, Indiana; to acquire 100 
percent of the voting shares of First 
Bank of America, Inc., Monticello, 
Indiana, and thereby indirectly acquire 
First National Bank of Indiana, 
Monticello, Indiana. 

D. Federal Reserve Bank of St. Louis 
(Randall C. Sumner, Vice President) 411 
Locust Street, St. Louis, Missouri 63166: 

1. CNB Bancshares, Inc., Evansville, 
Indiana; to acquire at least 96.78 percent 
of the voting shares of Bank of St. 
Helens. Shively, Kentucky. 

Board of Governor* of the Federal Reserve 
System. December 29.1988. 

William W. Wiles, 

Secretary of the Board. 

[FR Doc. 89-111 Filed 1-4-89; 8:45 am| 

BILLING CODE 821 (MM-II 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Health Care Financing Administration 

Privacy Act of 1974; System of 
Records 

agency: Health Care Financing 
Administration (HCFA). Department of 
Health and Human Services (HHS). 


action: Notice of new system of 
records. 


summary: In accordance with the 
requirement of the Privacy Act of 1974, 
we are proposing to establish a new 
system of records, “Evaluation of the 
OBRA 87 Medicare Payment for 
Influenza Vaccination Demonstration,” 
HHS/HCFA/ORD No. 09-70-0041. We 
have provided background information 
about the proposed system in the 
SUPPLEMENTARY INFORMATION Section 
below. Although the Privacy Act 
requires only that the “routine use” 
portion of the system be published for 
comment, HCFA invites comment on all 
portions of this notice. 

dates: HCFA filed a new system report 
with the Chairman of the Committee on 
Government Operations of the House of 
Representatives, the Chairman of the 
Committee on Governmental Affairs of 
the Senate, and the Administrator. 

Office of Information and Regulatory 
Affairs, Office of Management and 
Budget (OMB), on December 30.1988, 
pursuant to paragraph 4(b) of Appendix 
I to OMB Circular No. A-130, “Federal 
Agency Responsibilities for Maintaining 
Records About Individuals,” dated 
December 12,1985 (50 FR 52730). In 
accordance with paragraph 4(b)(4) of 
this same Circular, we are requesting a 
waiver from OMB of the 60-day advance 
notice requirement. Therefore, in the 
absence of a denial of the waiver by 
OMB, the new system of records 
including routine uses will become 
effective January 30,1980, unless the 
comments received should lead HCFA 
to decide otherwise. 

ADDRESS: The public should address 
comments to Richard A. DeMco, Privacy 
Act Officer, Officer of Budget and 
Administration. Health Care Financing 
Administration, Room G-M-l East Low 
Rise Building, 6325 Security Boulevard, 
Baltimore. Maryland 21207. Comments 
received will be available for inspection 
at this location. 

FOR FURTHER INFORMATION CONTACT: 

Bonnie Edington, Office of Research and 
Demonstrations, Ambulatory Services 
Branch. Room 2306 Oak Meadows 
Building, 6325 Security Boulevard, 
Baltimore. Maryland 21207, telephone 
(301) 906-6618. 

SUPPLEMENTARY INFORMATION: HCFA 
proposes to initiate a new system of 
records collecting data under the 
authority of Section 4071 of the Omnibus 
Budget Reconciliation Act of 1987 
(OBRA 87). Pub. L. 100-203. The purpose 
of this system of records is to provide 
data necessary to evaluate the OBRA 
1987 Influenza Vaccination 
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Demonstration. Section 4071 of OBRA 87 
requires that the Secretary of DHHS 
establish a demonstration project to test 
the cost-effectiveness of providing 
influenza vaccination to Medicare 
beneficiaries. The project is to be 
conducted for an initial period of 24 
months, and by October 1.1990, the 
Secretary is to report to Congress on the 
results of the project. If existing data 
show that providing influenza 
vaccination under the Medicare program 
is cost-effective, the demonstration will 
terminate, and influenza vaccination 
will become a covered service under 
Medicare effective November 1,1990. If 
findings are inconclusive, the project 
will continue for an additional 24 
months, and by April 1,1993. the 
Secretary will submit a final report to 
Congress on the results of the project. 
Coverage under Medicare becomes 
effective on the first day of the first 
month after the final report is submitted 
unless the report shows that the 
vaccination is not cost-effective. 

The system of records will include 
data collected from the Health 
Insurance Master Files, the Medicare 
Part A Hospital Billing Records 
(MEDPAR File), the Medicare 
Automated Data Retrieval System 
(MADRS) File, claims data from 
Medicare Part B carriers in 
demonstration States, claims for 
influenza immunizations processed by 
separate demonstration carriers, and 
demonstration surveillance data on 
reported cases of Medicare beneficiaries 
hospitalized for influenza in the 
demonstration areas. 

In order to fulfill the objectives and 
complete tasks in this project, the 
contractor must have individually- 
identified records. Since we are 
proposing to establish this system of 
records in accordance with the 
requirements and principles of the 
Privacy Act, we do not anticipate that it 
will have an unfavorable effect on the 
privacy or other personal rights of 
individuals. 

The Privacy Act permits us to disclose 
information without the consent of the 
individual for “routine uses”—-that is. 
disclosure for purposes that are 
compatible with the purpose for which 
we collected the information. The 
proposed routine uses in the new system 
meet the compatibility criteria, since the 
information is collected for 
administering the Medicare program for 
which we are responsible. We anticipate 
that disclosures under the routine uses 
will not result in any unwarranted 
adverse effects on personal privacy. 


Dated: December 29.198a 
William L. Roper, 

Administrator, Health Care Financing 
Administration, 

SYSTEM NAME: 

Evaluation of the OBRA 87 Medicare 
Payment of Influenza Vaccination 
Demonstration. 

SECURITY CLASSIFICATION: 

None. 

SYSTEM location: 

Abt Associates, Inc., 55 Wheeler 
Street, Cambridge, MA 02138. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Medicare beneficiaries in 
demonstration areas and in comparison 
sites. Areas participating in the 
demonstration are selected through a 
competitive grant process. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Name; health insurance claim number; 
address; cost and utilization of health 
services; diagnosis; previous influenza 
vaccination status; surveillance and 
virologic testing of hospitalized cases of 
influenza. 

AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 

Section 4071 of the Omnibus Budget 
Reconciliation Act of 1987 (OBRA 87), 
Pub. L. 100-203. 

PURPOSE OF THE SYSTEM: 

To provide data necessary to evaluate 
the impact of the OBRA 1987 Influenza 
Vaccination Demonstration. 

ROUTINE USES OF RECOROS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND PURPOSES OF SUCH USERS: 

Disclosure may be made: 

1. To other contractors for the purpose 
of collating, analyzing, aggregating, or 
otherwise refining or processing records 
in this system or for developing, 
modifying and/or manipulating ACP 
software. Data would also be disclosed 
to contractors incidental to consultation, 
programming, operation, user 
assistance, or maintenance for an ADP 
or telecommunications system 
containing or supporting records in the 
system. 

2. To a congressional office, form the 
record of an individual in response to an 
inquiry from the congressional office 
made at the request of that individual. 

* 3. To the Department^ Justice. to ? a 
court or other tribunal, or to another 
party before such tribunal, when: 

a. IIHS, or any component thereof; or 

b. Any HHS employee in his or her 
official capacity; or 


c. Any HHS employee in his or her 
individual capacity where the 
Department of Justice (or HHS, where it 
is authorized to do so) has agreed to 
represent the employee; or 

d. the United States or any agency 
thereof where HHS determines that the 
litigation is likely to affect HHS or any 
of its components, 

is a party to litigation or has an interest 
in such litigation, and HHS determines 
that the use of such records by the 
Department of Justice, the tribunal, or 
the other party is relevant and 
necessary to die litigation and would 
help in the effective representation of 
the governmental party provided, 
however, that in each case, HHS 
determines that such disclosure is 
compatible with the purpose for which 
the records were collected. 

4. To an individual or organization for 
research, demonstration, evaluation, or 
epidemiological project related to the 
prevention of disease or disability, the 
restoration or maintenance of health, or 
the efficacy or efficiency of HCFA 
programs if HCFA: 

a. Determines that the proposed use 
does not violate legal limitations under 
which the record was provided, 
collected, or obtained, including such 
limitations as may be imposed or 
provided under the Privacy Act; 

b. Determines that the purpose for 
which the proposed use is to be made: 

(1) Cannot be reasonably 
accomplished unless the record is 
provided in a form that identifies 
individuals; 

(2) Is of sufficient importance to 
warrant the effect on or risk to the 
privacy of the individual by such limited 
additional exposure that unauthorized 
disclosure of the record might bring; and 

(3) There is a reasonable probability 
that the objective of the use will be 
accomplished; 

c. Requires the recipient of the 
information to: 

(1) Establish appropriate 
administrative, technical, and physical 
safeguards to prevent unauthorized use 
or disclosure of the record; 

(2) Remove or destroy the information 

that allows the individual to be 
identified at the earliest time at which 
removal or destruction can be 
accomplished consistent with the 
purpose of the project, unless the 
recipient receives written authorization 
from HCFA that is justified based on 
research objectives for retaining such 
information; and s , 

(3) Make no further use of the record 
except: 

(a) For use in emergency 
circumstances affecting the health or 
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safety of any individual following 
written authorization of HCFA: 

(b) For disclosure to a person, 
identified in advance by HCFA, for the 
purpose of conducting an audit of the 
research project, provided information 
which would identify research subjects 
is destroyed by the person authorized to 
conduct the audit at the earliest 
opportunity, consistent with the purpose 
of the audit; or 

(c) When further approved by 1ICFA. 

d. Secures a written, legally binding 

statement by the recipient of the 
information attesting that the recipient 
understands the provisions of paragraph 
4(c) and all terms and conditions of the 
Privacy Act. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, ANO 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Paper, magnetic tape, and floppy 
diskettes. 

RE TRIEV ABILITY: 

information will be retrieved by 
beneficiary’s name and health insurance 
claim number. 

SAFEGUARDS: 

Employees who maintain records in 
this system are instructed to grant 
access only to authorized users. Data 
stored in computers are accessed 
through the use of passwords/ 
keyworde/numbers known only to the 
authorized personnel. These passwords/ 
keywords/numbers are changed as 
needed. 

Contractors who maintain records in 
this system are instructed to make no 
further disclosures of the records except 
as authorized by the system manager in 
accordance with the Privacy Act. 

Privacy Act requirements are 
specifically included in contracts related 
to this system. The project officer and 
contract officer oversee compliance with 
these requirements. The particular 
safeguards implemented are developed 
in accordance with the HHS ADP 
Systems Manual , Part 8, ADP Systems 
Security (e g., use of passwords), and the 
National Bureau of Standards Federal 
Information Processing Standards. 

RETENTION AND DISPOSAL: 

Hardcopy data collection forma and 
magnetic tapes with identifiers will be 
retained in secure Btorugaaress. The 
disposal technique of degaussing wit] be 
used to strip magnetic tape and floppy 
diskettes of all identifying names and 
numbers in June 1993. Hardcopy records 
will be destroyed at this time. 


SYSTEM MANAGER(S) AND ADDRESS: 

Director, Office of Research and 
Demonstrations, Health Care Financing 
Administration, 2230 Oak Meadows 
Building, 6325 Security Boulevard, 
Baltimore, Maryland 21207. 

NOTIFICATION PROCEDURE: 

To determine if a record exists, write 
to the System Manager at the address 
indicated above, specify name, address, 
and health insurance number. 

RECORD ACCESS PROCEDURES: 

Same as notification procedures. 
Requestors should reasonably specify 
the record contents being sought. (These 
procedures are in accordance with HlfS 
Regulations (45 CFR 5b.5(a)(2).} 

CONTESTING RECORD PROCEDURES: 

Contact the System Manager named 
above and reasonably identify the 
record and specify the information to be 
contested. State the reason for 
contesting it (e.g., why it iB inaccurate, 
irrelevant, incomplete, or not current). 
(These procedures are in accordance 
with DHHS Regulations (45 CFR 5b.7).) 

RECORD SOURCE CATEGORIES: 

Information contained in these 
records is obtained from HCFA's 
existing system of records, prescription 
forms from demonstration providers, 
and information directly from 
participants. 

SYSTEMS EXEMPTED FROM CERTAIN 
PROVISIONS Of THE ACT: 

None. 

|KR Doc. 89-105 Filed 1-4-89; 8:45 am] 

BILLING CODE 4120-OS-M 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

l AA-610-08-44111-16) 

Information Collections Submitted for 
Review 

The proposals for the collections of 
information hated below have been 
submitted to the Office of Management 
and Budget for approval under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). Copies of the 
proposed collections of information and 
related forms and explanatory material 
may be obtained by contacting the 
Bureau’s clearance officer at the phone 
number listed below. Comments and 
suggestions on the requirements shotld 
be made within 30 days directly to the 
Bureau clearance officer and to the 
Office of Management and Budget 
Interior Department Desk Officer. 
Washington. DC 20503. telephone 202- 
395-7340. 


Title: Application for Permit for Drill, 
Deepen, or Plug Back. 43 CFR 3160 
OMB Approval Number: 1004-0136 
Abstract: Data submitted by oil and gas 
operators is used for agency approval 
of proposed drilling operations 
through review of technical and 
environmental factors 
Bureau Form Number: 3160-3 
Frequency: On occasion 
Description of respondents: Oil and gas 
operators 

Estimuted Completion time: 30 minutes 
Annual Responses: 4,000 
Annual Burden Hours: 2,250 
Title: Well Completion Report and Log, 
43 CFR 3160 

OMB Approval Number 1004-0137 
Abstract Data submitted by oil and gas 
operators is used for agency approval 
of specific additional operations on a 
well and to report the completion of 
such additional work 
Bureau Form Number 3160-4 
Frequency: nonrecurring 
Description of respondents: Oil and gas 
operators 

Estimated Completion time: 60 minutes 
Annual responses: 2,200 
Annual Burden Hours: 2.290 
Bureau Clearance Officer: Rick lovaine 
202-653-8853 
Dale: November 1.1988. 

Jeff /abler, 

Acting Assistajit Director. Energy and 
Mineral Resources. 

[PR Doc. 89-119 Filed 1-4-89; 8:45 am) 

BILUNG COOC 44'0-M-M 


San Rafael Reef Wilderness Study 
Area; Environmental Assessment 

IUT-060-09-4130-15] 

agency: Bureau of Land Management. 
Interior. 

action: Notice of 30-day public 
comment period. 

summary: A draft environmental 
assessment will be prepared in response 
to a plan of operations submitted by a 
nuning claimant for a drilling program in 
the Straight Wash area of the Sun 
Rafael Swell. This area is located within 
the San Rafael Reef WildemesB Study 
Area. UT-060-029A. Under the proposed 
action. BI*M would approve a plan of 
operations to drill four drillholes for 
^glass sand in the Wilderness Study 
Area. Public review and comment is 
requested. 

FOR FURTHER INFORMATION CONTACT: 

Neil Simmons, Bureau of Land 
Management, San Rafael Resource 
Area. 900 North 700 East. Price, Utah 
84501.(801)637-4584. 
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effective date: Environmental analysis 
to be available for 30-day public review 
and comment beginning January 9.1989. 

SUPPLEMENTARY information: Address 
all comments to James Dryden. Bureau 
of Land Management. San Rafael 
Resource Area, 900 North 700 East, 

Price, Utah 84501. 

William C. Stringer, 

Acting District Manager 

(FR Doc. 89-120 Filed 1-4-89; 8:45 am| 

BILLING COO€ 4310-OO-M 


DEPARTMENT OF INTERIOR 

California State Office; Revocation of 
the Knoxville Known Geothermal 
Resources Area 

agency: Bureau of Land Management. 
Department of Interior. 

action: Revocation of the Knoxville 
Known Geothermal Resources Area. 


summary: Pursuant to the authority 
vested in the Secretary of the Interior by 
section 21(a) of the Geothermal Steam 
Act of 1970 (84 Stat. 1566,1572; 30 U.S.C. 
1020), and delegations of authority in 220 
Departmental Manual 4.1 H, and 
Secretarial Orders 3071 and 3087, the 
following described lands in the 
Knoxville Known Geothermal Resources 
Area are hereby revoked in its entirely, 
effective November 15,1988: 

(5) California 

Knoxville Known Geothermal Resources 
Area 

Mt. Diablo Meridian. California 
T. 11 N., R. 5W. 

Sec. 9. NWNEW. NEViNWW. 

Sec. 10. Lots 1 through 6 , SVfeSW W. SE*4. 

Sec. 11. Lots 1 through 9. WHNEVfc. 

NWNWW. 

Sec. 15. SWftSEW. 

The described revoked area contains 1.318.79 
acres more or less. 

The subject lands will be made 
available to the first qualified applicant 
under regulation appearing in 43 CFR 
Part 3210 beginning with the first 
calendar month following the date of the 
notice. 

FOR FURTHER INFORMATION CONTACT: 

Bureau of Land Management, California 
State Office. Division of Mineral 
Resources. 2800 Cottage Way, 
Sacramento; California 95825. (916) 978- 
4735. — 

Dated: November 29.1988. 

Robert M. Anderson. 

Deputy State Director. Mineral Resources. 

(FR Doc. 89-130 Filed 1-4-89: 8:45 am) 

BILLING COOE 4H3-12-N 


DEPARTMENT OF THE INTERIOR 

Minerals Management Service 

Information Collection Submitted to 
the Office of Management and Budget 
for Review Under the Paperwork 
Reduction Act 

The proposal for the collection of 
information listed below has been 
submitted to the Office of Management 
and Budget for approval under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). Copies of the 
proposed collection of information and 
related forms and explanatory material 
may be obtained by contacting the 
Bureau s Clearance Officer at the 
telephone number listed below. 
Comments and suggestions on the 
requirements should be made directly to 
the Bureau Clearance Officer and to the 
Office of Management and Budget 
Interior Department Desk Officer. 
Washington, DC 20503, telephone (202) 
395-7340, with copies to Gerald D. 
Rhodes, Chief, Branch of Rules. Orders, 
and Standards; Offshore Rules and 
Operations Division; Mail Stop 646, 
Room 6A110; Minerals Management 
Service; 12203 Sunrise Valley Drive; 
Reston. Virginia 22091. 

Title: Facilities on the Outer Continental 
Shelf (OCS) Adjacent to California (30 
CFR 250.47). 

OMB Approval Number: None. 

Abstract: Respondents are required to 
provide the Minerals Management 
Service (MMS) with information on 
emissions data and related data from 
existing and new facilities or 
modifications to existing and new 
facilities located on the Federal OCS 
adjacent to California. The MMS will 
use this information to identify any 
potential or existing pollutant 
emissions and evaluate the potential 
impact of those operations on the 
adjacent coastal areas of the State of 
California. 

Bureau Form Number. None. 

Frequency: On occasion. 

Description of Respondents: Federal 
OCS oil and gas lessees. 

Estimated Completion Time: 29.6 hours. 
Annual Responses: 123. 

Annual Burden Hours: 3,640. 

Bureau Clearance Officer: Dorothy 
Christopher, (703) 435-6213. 
UateLUece&ber 21.1988. 

William D. Bet ten berg, ——— * r 

Associate Director for Offshore Minerals 
Management 

|FR Doc. 89-121 Filed 1-4-89: 8:45 am| 

BILLING CODE 4310-MR-M 


Development Operations Coordination 
Document, Shell Offshore tnc. 

agency: Minerals Management Service. 
Interior. 

action: Notice of the receipt of a 
proposed Development Operations 
Coordination Document (DOCD). 

summary: Notice is hereby given that 
Shell Offshore Inc. has submitted a 
DOCD describing the activities it 
proposes to conduct on lease OCS-G 
1039. Block 274. Ship Shoal Area, 
offshore Louisiana. Proposed plans for 
the above area provide for the 
development and production of 
hydrocarbons with support activities to 
be conducted from an existing onshore 
base located at Fourchon. Louisiana. 

date: The subject DOCD was deemed 
submitted on December 23,1988. 
Comments must be received on or 
before January 23,1989 or 15 days after 
the Coastal Management Section 
receives a copy of the plan from the 
Minerals Management Service. 

aodresses: A copy of the subject 
DOCD is available for public review at 
the Public Information Office, Gulf of 
Mexico OCS Region. Minerals 
Management Service. 1201 Elmwood 
Park Boulevard. Room 114. New 
Orleans, Louisiana (Office Hours: 8 a.m. 
to 4:30 p.m., Monday through Friday) A 
copy of the DOCD and the 
accompanying Consistency Certification 
are also available for public review at 
the Coastal Management Section Office 
located on the 10th Floor of the State 
Lands and Natural Resources Building. 
625 North 4th Street. Baton Rouge. 
Louisiana (Office Hours: 8 a.m. to 4:30 
p.m., Monday through Friday). The 
public may submit comments to the 
Coastal Management Section, Attention 
OCS Plans. Post Office Box 44487. Baton 
Rouge. Louisiana 70805. 

FOR FURTHER INFORMATION CONTACT: 

Mr. W. Williamson; Minerals 
Management Service. Gulf of Mexico 
OCS Region. Field Operations, Plans 
Platform and Pipeline Section, 
Exploration/Development Plans Unit; 
Telephone (504) 736-2874. 
SUPPLEMENTARY INFORMATION: The 
purpose of this Notice is to inform the 
public, pursuant to section 25 of the OCS 
Lands Act Amendments of 1978, that the 
Minerals Management Service is 
considering approval of the DOCD and 
available for public review. 
—Additionally. 0ii9 Noticfcfleto inform the 
public, pursuant to 5 980.64-ef Title 13 of 
the CFR. that the Coastal Management 
Section/Louisiana Department of 
Natural Resources is reviewing the 
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DOCD for consistency with the 
Louisiana Coastal Resources Program. 

Revised rules governing practices and 
procedures under which the Minerals 
Management Service makes information 
contained in DOCDs available to 
affected States, executives of affected 
local governments, and other Interested 
parties became effective May 31,1988 
(53 FR 10595). 

Those practices and procedures are 
set out in revised 5 250.34 of Title 30 of 
the CFR. 

Date: December 27, 198a 

J. Rogers Pearcy, 

Regional Director, Gulf of Mexico DCS 
Region. 

|FR Doc. 89-122 Filed 1-4-89; 6:45 am) 

BILLING COOf 


INTERSTATE COMMERCE 

COMMISSION 

(Finance Docket No. 31374) 

Southern Pacific Transportation 
Company and the Atchison, Topeka 
and Santa Fe Railway Co.—Joint 
Project for Relocation of a Line of 
Railroad 

On December 10,1988, Southern 
Pacific Transportation Company (SPT) 
filed a notice of exemption 1 under 49 
CFR 1180.2(d)(5) for a joint project with 
The Atchison, Topeka and Santa Fe 
Railway Company (Santa Fe) to relocate 
a portion of SPTs Santa Ana Branch 
line, located in Orange County. CA. The 
transaction was expected to be 
consummated on November 30,1988. 

The joint project involves the ^ ^ 
following elements: (1) Trackage Rights. 
Pursuant to an agreement with Santa Fe, 
SPT will acquire trackage rights over 
Santa Fe‘s line between milepost 169.856 
and milepost 175.370. This will enable 
SPT to continue uninterrupted service to 
its shippers whose traffic moves over 
the Santa Ana Branch. (2) Partial 
Abandonment. SPT will reroute its 
overhead traffic from a portion of its 
Santa Ana Branch between milepost 
512.302 and milepost 516.407, a distance 
of 4.105 miles. There are no shippers 
located on this portion of the Santa Ana 
Branch. According to SPT. abandonment 
and relocatton of overhead operations 
by way of the trackage tights acquired 
from Santa Fe will eliminate an excess 
SPT facility better suited for other public 
purposes, while improving its financial 
viability. Also, it will allow the Orange 
County Transit District to acquire a 3.73- 
mile corridor in order to widen 1 

1 The notice was originally filed on De«^ember 1, 
1988, and was subsequently updated and atxepted 
for filing on December 10,1988. 
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Interstate Highway 5 and for the 
construction of a transit way to he used 
86 an express route for buses. 

The joint project involves the 
relocation of a line of railroad that does 
not disrupt service to shippers. 
Accordingly, it falls within the class of 
transactions identified at 49 CFR 
1180.2(d)(5). The Commission 
categorically exempted these 
transactions under 49 U.S.C. 10505 in 
Railroad Consolidation Procedures , 366 
I.C.C. 75 (1982). The Commission 
determined that line relocations 
embrace trackage rights transactions 
such as the one proposed here. See D.T. 

& I.R.—Trackage Rights, 363 I.C.C. 878 
(1981). Moreover, in Finance Docket No. 
30639, Louisiana 8 Ark. Ry. Co .— 
Trackage Rights Exemption—Illinois 
C.G. R.R. Co. and New Orleans Term. C. 
(not printed), served April 17,1985 the 
abandonment of approximately 6 miles 
of track was exempted under the 
provisions of § 1180.2(d)(5) as an 
incident to a line relocation proposal. 

See also Finance Docket No. 30883, Soo 
Line Railroad Company and Chicago 
and North Western Transportation 
Company—Joint Project for Relocation 
of a Line of Railroad (not printed), 
served September 25,1987. Similarly, the 
facts of this case show that the proposed 
abandonment is incidental to a line 
relocation and should be exempted 
under § 1180.2(d)(5). 

Use of this exemption will be 
conditioned on appropriate labor 
protection. Any employees affected by 
the trackage rights agreement will be 
protected by the conditions in Norfolk^ 
ahd'Wegtern Ry. Co.—Trackage 
Rights—RN, 354 I.C.C. 605 (1978), as 
modified in MenRodno Coast Ry., Inc .— 
Lease and Operate, 3601.CCr653 (1980). 
Any employees affected by the ^ ~ ^ 

proposed abandonment will be 
protected by the conditions in Oregon 
Short Line R. Co. — Abandonment— 
Goshen. 300 I.C.C. 91 (1979). 

Petitions to revoke the exemption 
under 49 U.S.C. 10505(d) may be filed at 
any time. The filing of a petition to 
revoke will not stay the transaction. 
Pleadings must be filed with the 
Commission and served on: Gary A, 
Laakso, Southern Pacific Building, Room 
846, One Market Pla^Pj San Francisco, 

CA 94105. 

Decided: December 29,1988. 

By the Commission, Jane F. Mack«li,_ 
Director, Office of Proceedings. 

Noreta R. McGee, 


DEPARTMENT OF JUSTICE 


Lodging of Consent Decree Pursuant 
to the Comprehensive Environmental 
Response, Compensation and Liability 
Act; Amoco Chemical Corp. et al. 


In accordance with Departmental 
policy, 28 CFR 50.7, notice is hereby 
given that on December 21,1988, a total 
of seven proposed Consent Decrees in 
United States v. New Castle County, et 
ah, and related litigation, United States 
v. Amoco Chemical Corporation , et al. 
Civ. Action No. 88-703 (LON), were 
lodged with the United States District 
Court for the District of Delaware. The 
Consent Decrees require numerous 
defendants and third-party defendants 
to implement a remedial action at the 
Tybouts Comer Landfill Site in New 
Castle County, Delaware, to finance 
93*4 percent of the costs incurred in 
implementing that remedy, to pay $1.5 
million in future governmental oversight 
costs, and to pay a total of $1.73 million 
to the Hazardous Substances Trust Fund 
(“Superfund") in connection with costs 
incurred or to be incurred by the United 
States. 

The Department of Justice will receive 
for a period of thirty (30) days from the 
date of publication comments relating to 
the proposed Consent Decree. 

Comments shall be addressed to the 
Assistant Attorney General, Land and 
Natural Resources Division, U.S. 
Department of justice, Washington, DC 
20530, and should refer to United States 
v. New Castle County, et al., DO) Ref. 
90-7-1—143. 


The proposed Consent Deerees may 
be examined at the Office of the United . 
STate^Attomey, Richard Andrews, 

Federal Bidding. £44 King Street, 
Wilmington, Delawar£'198QTand at the 
Region III Office of the EnvirohnTentai^ 
Protection Agency, 641 Chestnut Street, " 
Philadelphia. Pennsylvania, 19107. 

Copies of the Consent Decrees may be 
examined at the Environmental 
Enforcement Section, Land and Natural 
Resources Division of the U.S, 

Department of Justice, Room 1517, Ninth 
Street and Pennsylvania Avenue, NW., 
Washington, DC 20530. A copy of the - 
proposed Consent Decrees may‘tte - - 
obtained in person or by mail from the 
Environmental Enforcement Section, 

Land and Natural Resources Division of 


Secretary. 

|FR Doc. 89-103 Filed 1-4-89; 845 amj 

BILLING CODE 7035-01-N 


. • the Department of Justice. In requesting ’ 
a copy, please enclose a check in the 
amount of $34.40 (10 cents per page 
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reproduction cost) payable to the 
Treasurer of the United States. 
Roger |. Marzulla. 

Assistant Attorney Gtmeral Land and 
Natural Resources Division. 

|FR Doc. 89-123 Filed 1-4 4 ». 8:45 am) 

BILLING COME 4410-01-41 


Lodging of Consent Decree Pursuant 
to the Clean Water Act; Carrabelte 
General, Inc. 

In accordance with Departmental 
policy, 28 CFR 50.7. notice is hereby 
given that on December 14.1988. a 
proposed Consent Decree in United 
States v . City of Carrobelle. ei oi. Civil 
Action No. 88-40348, was lodged with 
the United States District Court for the 
Northern District of Florida. The 
Complaint sought penalties and 
injunctive relief against the City of 
Camdielle (“City") and the State of 
Florida under section 309 of the Clean 
Water Act. 33 U.S.C. 1319, for the City’s 
violations of effluent Limitation 
provisions of its National Pollutant 
Discharge Elimination System (NPDES) 
permit The City’s violations included 
discharging in violation of permit 
limitations and failure to construct 
sufficient plant improvements to meet 
the “cease dischaige” requirement 
contained in the permit. 

The proposed Consent Decree 
imposes a permanent injunction sgainst 
future violations of the Clean Water Act 
and imposes a court-ordered compliance 
schedule to require the City to complete 
the necessary construction and 
improvements to bring its discharges 
within the terms and limitations of its 
NPDES permit. It abo imposes a civil 
penalty of $6,000. 

The Department of Justice will receive 
fora period of thirty (30) days from the 
date of this publication, comments 
relating to the proposed Consent Decree. 
Comments should be addressed to the 
Assistant Attorney General of the Land 
end Natural Resources Division, 
Department of Justice, P.O. Box 7611, 
Washington. DC 20044. Comments 
should refer to United States v. City of 
Carrabelle. et aL D.J. Ret 90-6-1-1- 
3145. 

The proposed Consent Decree may be 
examined at the Office of the United 
States Attorney. Northern District of 
Florida. 100North Palafbx Street Room 
307. Pensacola, Florida 32501 and at the 
Environmental Enforcement Section. 
Land and Natural Resources Division of 
the Department of Justice. Room 1732(R), 
Ninth Street and Pennsylvania Avenue, 
NW., Washington. DC 20044. A copy of 
the proposed Consent Decree may be 
obtained in person or by mail from the 


Environmental Enforcement Section. 
Land and Natural Resources Division of 
the Department of Justice. 

In requesting a copy, please enclose a 
check in the amount of $2.00 (10 cents 
per page reproduction cost) payable to 
the “Treasurer of the United States’". 
Roger J. Marzulla, 

Assistant Attorney General. Land and 
Natural Resources Division. 

|FR Doc. 89-123 Filed 1-4-89- 8:45 am) 

BILUNG COO€ 4410-01-41 


Lodging of Consent Order Pursuant to 
the Clean Air Act 

In accordance with Departmental 
policy, 28 CFR 50.7. notice is hereby 
given that a proposed Consent Order in 
United States v. DiversiTech General 
Inc. has been lodged with the United 
States District Court for the Northern 
District of Ohio. Tho Consent Order 
addresses alleged violations by 
DiversiTech General. Inc., of the Ohio 
State Implementation Plan (“SiP") and 
the Clean Air Act relating to emissions 
of volatile organic compounds (“VOC“J 
from nine print and finish lines at 
DiversiTech’s Toledo. Ohio vinyl 
coating facility. 

The proposed Consent Order provides 
that DiversiTech shall achieve, 
demonstrate and maintain compliance 
with the 75 percent capture efficiency 
and 90 percent control efficiency 
standards for VOC emissions contained 
in the Ohio SIP, and shall pay a civil 
penalty of $95,000. In order to achieve 
the standard, the Consent Order 
specifically requires DiversiTech to 
install specified hooding modifications 
and an additional 8,000 cubic feet per 
minute of carbon absorption capacity. 
Additionally, the settlement requires 
DiversiTech to implement a specified 
regimen of product drying-oven tests In 
order to evaluate whether the ovens* 
drying efficiency can be enhanced 

The Department of Justice will receive 
for a period of thirty (30) days from the 
dat&of this publication comments 
relating to the proposed Consent Order. 
Comments should be addressed to the 
Assistant Attorney General. Land and 
Natural Resources Division. Department 
of Justice. Washington. DC 20530, and 

should refer to United States -- 

DivemiTechXIenerai. Inc. D.J. Ref *90- 
5-2-1-889. 

The proposed Consent Order may be 
examined at the office of the United 
States Attorney. Northern Distriet-of 
Ohio, 307 U.S. Courthouse, 1716 
Speilbusch Avenue. Toledo. Ohio 43624. 
and at the Office of Regional Counsel 
United States Environmental Protection 
Agency, Region V. 230 South Dearborn 


Street, Chicago. Illinois 60604. Copies of 
the Consent Order may also be 
examined at the Environmental 
Enforcement Section. Land and Natural 
Resources Division. Department of 
Justice, Room 1748, Ninth Street and 
Pennsylvania Avenue NW., Washington, 
DC 20530. A copy of the proposed 
Consent Order may be obtained in 
person or by mail from the 
Environmental Enforcement Section. 
Land and Natural Resources Division. 
Department of Justice. In requesting a 
copy, please refer to the referenced case 
name and D.J. Ret number and enclose 
a check in the amount of $3.00 (ten cents 
per page reproduction cost) payable to 
the Treasurer of the United States. 

Roger). Marzulla, 

Assistant Attorney General Ixtndand 
Natural Resources Division. 

1FR Doc. 89-124 Filed 1-4-89: &*4ft am) 

BILLING CODE 4410-01-M 


Lodging of Consent Decree Pursuant 
to the Clean Air Act In United States v. 
Uniroyal Goodrich Tire Co. and South 
insulation Co. 

In accordance with Departmental 
policy. 28 CFR 50.7, notice is hereby 
given that on November 29.1988, a 
proposed Consent Decree in United 
States v. Uniroyal Goodrich Tire 
Company and South Insulation 
Company (“Uniroyar), was lodged with 
the United States District Court for the - 
Middle District of Alabama. The 
Complaint in this case sought injunctive 
relief and civil penalties pursuant to 
section 112(c) of the Clean Air Act 42 
U.S.C. 7412(c). The Complaint was filed 
on December 14,1982, against Uniroyal 
CGoodrich Tire Company, the owner and 
operator of the site in question, and 
South Insulation Company, a contractor 
hired by Uniroyai to remove asbestos at 
a Uniroyal facility. 

The site involved In the case is the 
Uniroyal Goodrich Tire facility located 
in Opelka. Alabama. The proposed 
Consent Decree provides that both 
Defendants shall comply with all the 
notification provisions contained in the 
National Emission Standard for 
Hazardous Air Pollutants (NESHAPJiot — 
asbestos as set forth at 40 CFR 81.14a 
The Consent Decree also provides that 
Defendants shall pay to the United 
States a civil penalty of $8600 within 
ten (10) days of the date of entry of the 
Consent Decree. 

The Department of Justice will 
receive, for a period of thirty (30) days 
from the date of this publication, 
comments relating to the proposed 
Consent Decree. The Department of 
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Justice will consider any comments in 
determining whether or not to consent to 
the proposed settlement and may 
withdraw its consent to the proposed 
settlement if such comments disclose 
facts or considerations which indicate 
that the proposed Consent Decree is 
inappropriate, improper or inadequate. 
Comments should be addressed to the 
Assistant Attorney General. Land and 
Natural Resources Division, U.S. 
Department of Justice, Washington, DC 
20530, and should refer to United States 
v. Uniroyal Goodrich Tire Company and 
South Insulation Company , DCJ Ref. No. 
90-5-2-1-1185. 

The proposed Consent Decree may be 
examined at the Office of the United 
States Attorney for the Middle District 
of Alabama. Federal Courthouse, 15 Lee 
Street, Montgomery, Alabama 36104- 
0197 and the Office 'of the Regional 
Counsel, Environmental Protection 
Agency, 345 Courtland Street NE.. 

Atlanta. Georgia,3Q365^Copies of the _ 

proposed Consent Decree may be 
obtained in person or by mail from the 
Environmental Enforcement Section, 

Land and Natural Resources Division, 
Room 1521, Department of Justice, 9th 
Street and Pennsylvania Avenue NW., 
Washington, DC 20530. In requesting a 
copy, please enclose a check in the 
amount of $7.50 payable to the 
Treasurer of the United States. 

Roger). Marzulla, 

A ssistant A ttomey General, Land and 
Natural Resources Division . 

[FR Doc. 89-126 Filed 1-4-69; 8:45 ami 
BILUNG COOE 4410-10-M 


DEPARTMENT OF LABOR 

Office of the Secretary 

Agency Recordkeeping/Reporting 
Requirements Under Review by the 
Office of Management and Budget 
(OMB) 

Background: The Department of 
Labor, in carrying out its responsibilities 
under the Paperwork Reduction Act (44 
U.S.C. Chapter 35), considers comments 
on the reporting and recordkeeping 
requirements that will affect the public. 

List of Recordkeeping/Reporting 
Requirements Under Review: As 
necessary, the Department of Labor will 
publish a list of the Agency 
recordkeeping/reporting requirements 
under review by the Office of 
Management and Budget (OMB) since 
the last list was published. The list will 
have all entries grouped into new 
collections, revisions, extensions, or 
reinstatements. The Departmental 
Clearance Officer will, upon request be 
able to advise members of the public of 
the nature of the particular submission 
they are interested in. Each entry may 
contain the following information; 

The Agency of the Department issuing 
this recordkeeping/reporting 
requirement. 

The title of the recordkeeping/ 
reporting requirement. 

The OMB and Agency identification 
numbers, if applicable. 

How often the recordkeeping/ 
reporting requirement is needed. 

Who will be required to or asked to 
report or keep records. 

Whether small businesses or 
organizations are affected. 


An estimate of the total number of 
hours needed to comply with the 
recordkeeping/reporting requirements 
and the average hours per respondent. 

The number of forms in the request for 
approval, if applicable. 

An abstract describing the need for 
and uses of the information collection. 

Comments and Questions: Copies of 
the recordkeeping/reporting 
requirements may be obtained by calling 
the Departmental Clearance Officer, 

Paul E. Larson, telephone (202) 523-6331. 
Comments and questions about the 
items on this list should be directed to 
Mr. Larson, Office of Information 
Management, U.S. Department of Labor, 
200 Constitution Avenue, NW., Room N- 
1301, Washington, DC 20210. Comments 
should also be sent to the Office of 
Information and Regulatory Affairs, 

Attn: OMB Desk Officer for (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OS1IA/ 
PWBA/VETS), Office of Management 
and Budget, Room 3208, Washington, DC 
20503 (Telephone (202) 395-6880). . 

Any member of the public who wants 
to comment on a recordkeeping/ 
reporting requirement which has been 
submitted to OMB should advise Mr. 
Larson of this intent at the earliest 
possible date. 

Revision 

Employment and Training 
Administration 

Employment Service Program Reporting 
System 

1205-0240; ETA 9001, 9002, VETS 200, 

300 

Quarterly 

State or local governments 


Form No. 

Affected public 

Respond¬ 

ents 

Frequency 

Average time per 
response 

ETA 9001 .. . 

State/local Government . 

.25 

54 

54 

25 

4 

2 hrs. 

2 hrs. 

5 hrs. 18 min 

11 hrs 

12 hrs 

ETA 9002. 

State/local Government 

A 

VETS 200 A 300. 

State/(oca) Government 

** 

A 

Social/Child Care. 

State/local Government 

•* 

4 

Recordkeeping. 

StAtp/Irw^al 

4. 

2.076 total hours. 

IWCM \4v/TCt IWI tCl . - r —X 


r 


Employment Service Program 
Reporting System is to provide data on 
State public employment service agency 
program activity and expenditures, 
including services to veterans, for use at 


the Federal level by the U.S. 
Employment Service and the Veterans 
Employment and Training Service in 
program administration and to provide 
reports to the President and Congress. 


Revision 

Bureau of Labor Statistics 
National Longitudinal Survey of Work 
Experience of Mature Women 
(Was 1205-0255) 


Form No. 

A fleeted public 

Respond¬ 

ents 

Frequency 

Average time per 
response 

LGT-3151.... 

Individuals 

3.252 

400 

Btennuetty and 
annually. 

Once 

55 minutes. 

10 minutes 

LGT-3157. 

Individuals. 

3.050 total hours. 
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The Department of Labor will use this 
information to determine the 
employment and training needs and 
develop labor market policies designed 
to ease the employment and 
unemployment problems fuced by 
women 52-60. These women were 30-44 
years of age when this longitudinal 
survey began in 1967. 

Signed at Washington. DC this 29th day of 
December, 1988. 

Paul E. Larson, 

Departmental Clearance Officer. 

|FK Doc. 89-90 Filed 1-4-89; 8:45 araj 

BILLING COOE 4S10-30-* 


NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES 

Meeting; Ad Hoc Advancement Review 
Committee 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 

L 92-463). as amended, notice is hereby 
given that a meeting of the Ad Hoc 
Advancement Review Committee to the 
National Council on the Arts will be 
held on January 27,1989, from 9:00 a.m. 
5:30 p.m. in Room 714 of the Nancy 
Hanks Center, 1100 Peimsy!vania 
Avenue NW.. Washington. DC 20506. 

This meeting is for the purpose of 
Panel review, discussion, evaluation, 
and recommendation on applications for 
financial assistance under the National 
Foundation on the Arts and the 
I lumanities Act of 1905, as amended, 
including discussion of information 
given in confidence to the Agency by 
grant applicants. In accordance with the 
determination of the Chairman 
published in the Federal Register of 
February 13,1980, these sessions will be 
closed to the public pursuant to 
subsections (c)(4), (6) and (9)(B) of 
section 552b of Title 5. United States 
Code. 

Further information with reference to 
this meeting can be obtained from Ms. 
Yvonne M. Sabine, Advisory Committee 
Management Officer, National 
Endowment for the Arts, Washington. 
DC 20506, or call (202) 602-5433. 
December 28.1988. 

Yvonne M. Sabine. 

Director. Council and Panel Operations. 
National Endowment for the Arts. 

[FR Doc. 81M34 Filed 1-4-89; 845 am] 

BILLING COOE 7537-01-M 


Meeting; Ad Hoc Challenge II Review 
Committee 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 
L 92-403), as amended, notice is hereby 


given that a meeting of the Ad Hoc 
Challenge II Review Committee to the 
National Council on the Arts will be 
held on Jan. 25,1989, from 9:00 a.m.-5:30 
p.m. in Room M-14 of the Nancy Hanks 
Center. 1100 Pennsylvania Avenue NW., 
Washington. DC 20506. 

This meeting is for the purpose of 
Panel review, discussion, evaluation, 
and recommendation on applications for 
financial assistance under the National 
Foundation on the Arts and the 
Humanities Act of 1965, as amended, 
including discussion of information 
given in confidence to the Agency by 
grant applicants. In accordance with the 
determination of the Chairman 
published in the Federal Register of 
February 13,1980, these sessions will be 
closed to the public pursuant to 
subsections (c)(4), (0) and (9)(B) of 
Section 552b of Title 5, United States 
Code. 

Further information with reference to 
this meeting can be obtained from Ms. 
Yvonne M. Sabine, Advisory Committee 
Management Officer, National 
Endowment for the Arts, Washington. 
DC 20506, or cal! (202) 682-5433. 
December 28,1988. 

Yvonne M. Sabine, 

Director. Council and Panel Operations, 
National Endowment for the Arts. 

[FR Doc. 89-135 Filed 1-4-89; 8:45 ami 

BILLING COOE 7537-01-il 


Meeting; Media Arts Advisory Panel 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 

L 92-463), as amended, notice is hereby 
given that a meeting of the Media Arts 
Advisory Panel (Film/Video Production 
Pre-Screening II) to the National Council 
on the Arts will be held on Jan. 25-26, 
1989. from 9:15 a.m.-8:30 p.m., and Jan. 
27,1989. from 9:15 a.m.-5:30 p.m. in 
Room 716 of the Nancy Hanks Center, 
1100 Pennsylvania Avenue NW.. 
Washington, DC 20506. 

This meeting is for the purpose of 
Panel review, discussion, evaluation, 
and recommendation on applications for 
financial assistance under the National 
Foundation on the Arts and the 
Humanities Act of 1965, as amended, 
including discussion of information 
given in confidence to the Agency by 
grant applicants. In accordance with the 
determination of the Chairman 
published in the Federal Register of 
February 13.1980, these sessions will be 
closed to the public pursuant to 
subsections (c)(4). (6) and (9)(B) of 
section 552b of Title 5, United States 
Code. 

Further information with reference to 
this meeting can be obtained from Ms. 


Yvonne M. Sabine, Advisory Committee 
Management Officer, National 
Endowment for the Arts, Washington. 
DC 20506, or call (202) 682-5433. 
December 2a 198a 
Yvonne M. Sabine. 

Director, Council and Pane! Operations . 
National Endowment for the Arts. 

[FR Doc. 89-136 Filed 1-4-89: 8:45 am) 

BILLING COOE 7537-0t-M 


NUCLEAR REGULATORY 
COMMISSION 

(Docket No. 50-293] 

Boston Edison Co., Pilgrim Nuclear 
Power Station; Exemption 

I 

Boston Edison Company (the licensee) 
is the holder of Facility Operating 
License No. DPR-35 which authorizes 
operation of Pilgrim Nuclear Power 
Station (the facility) at steady-slate 
reactor power levels not in excess of 
1998 megawatts thermal. The license 
provides, among other things, that it is 
subject to all rules, regulations, and 
Orders of the Nuclear Regulatory 
Commission (the Commission or NRC) 
now or hereafter in effect. The facility 
consists of a boiling-water reactor 
located at the licensee's site in 
Plymouth, Massachusetts. The facility is 
currently shut down for refueling and 
modifications. 

Section 50.54(q) of 10 CKR Part 50 
requires a licensee authorized to operate 
a nuclear power reactor to follow and 
maintain in effect emergency plans that 
meet the standards of 10 CFR 50.47(b) 
and the requirements of Appendix E to 
10 CFR Part 50. Section IV.F.3 of 
Appendix E requires that each licensee 
at each site shall exercise with offsite 
authorities such that the State and local 
government emergency plans for each 
operating reactor site are exercised 
biennially, with full or partial 
participation by State and local 
governments, within the plume exposure 
pathway emergency planning zone 
(EPZ). 

The NRC may grant exemptions from 
the requirements of the regulations 
which, pursuant to 10 CFR 50.12(a). are 
(1) authorized by law, will not present 
an undue risk to the public health and 
safety, and are consistent with the 
common defense and security: and (2) 
present special circumstances. Section 
50.12(a)(2)(v) of 10 CFR indicates that 
special circumstances exist when an 
exemption would provide only 
temporary relief from the applicable 
regulation and the licensee has made 
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good faith efforts to comply with the 
regulation. 

II 

By letter dated September 17,1987, the 
licensee requested a one-time exemption 
from the schedule requirements of 
Section IV.F.3 of Appendix E. The last 
biennial emergency preparedness 
exercise was a full-participation 
exercise conducted at the Pilgrim 
Nuclear Power Station on September 5, 
1985. The licensee requested that an 
exemption be granted to allow the next 
biennial exercise to be deferred from 
1987 to the second quarter of 1988. 

The licensee stated that the 
Commonwealth of Massachusetts, the 
local governments within the EPZ. and 
the two emergency reception center 
communities were in the process, with 
the assistance of the licensee, of 
implementing numerous improvements 
in their offsite emergency preparedness 
programs. These improvements included 
revision of the emergency plans of the 
local governments and the 
Commonwealth, the development of 
associated procedures, the development 
and implementation of training 
programs for officials and emergency 
personnel, and the upgrading of 
Emergency Operations Centers. The 
licensee expected the work to continue 
through early 1988. The licensee 
informed the NRC that, in view of the 
extensive ongoing efforts, the 
Commonwealth and the local 
governments indicated that they were 
not able to fully participate in an 
exercise during calendar year 1987. 

On December 16.1987, the 
Commission published a Federal 
Register notice approving the 
exemption, stipulating that the exercise 
be conducted before June 30,1988. By 
letter dated April 14.1988, the licensee 
requested an extension of the June 30, 
1988. exemption deadline to permit 
conduct of the exercise before the end of 
1988. The licensee stated that, although 
substantial progress had been made to 
improve emergency preparedness since 
the original exemption request, the 
extensive emergency planning efforts 
had taken longer than anticipated. The 
licensee requested an extension of the 
exemption for the same special 
circumstances a9 existed at the time of 
the original exemption request. On May 
18.1988, the Commission published a 
Federal Register notice approving the 
exemption, stipulating that the exercise 
be conducted before the end of 1988. 

By letter dated December 8,1988, 
Boston Edison requested an additional 
extension of the exemption. Boston 
Edison stated that since the previous 
extension was granted, substantial 


additional planning progress had been 
made, including the submission to the 
Federal Emergency Management 
Agency (FEMA) for informal technical 
review the draft plans, the implementing 
procedures, and associated supporting 
documentation for five of the seven EPZ 
and reception center communities; the 
submission to FEMA of the draft 
Massachusetts Civil Defense Agency 
(MCDA) Area-II plan for review; the 
completion of most of the renovation 
work for the town Emergency 
Operations Centers; and the completion 
of a new set of evacuation time 
estimates. Boston Edison further stated 
that efforts are now under way, with the 
approval of the Commonwealih, to 
prepare for the conduct of a full- 
participation offsite exercise. 

Boston Edison indicated that the 
scheduling of both pre-exercise drills 
and the exercise itself could now be 
undertaken; however, the 
Commonwealth, as stated in a letter to 
the licensee from the Director of the 
MCDA dated November 21, 1988, 
believes that “it is inappropriate to 
discuss an exercise drill schedule at this 
time/’ The licensee further indicated 
that the Commonwealth has agreed to 
participate in discussions regarding the 
exercise objectives and scenario but 
believes that an exercise should not be 
held until the planning process is 
completed. As the Commonwealth’s 
participation in pre-exercise drills and 
its acceptance of the proposed 
objectives and scenario are exercise 
prerequisites, Boston Edison requested 
an extension of the exercise exemption 
until 120 days after the completion of the 
power ascension program. 

Boston Edison advances several 
reasons why the requested extension is 
appropriate. First the power ascension 
program represents a highly controlled 
testing regimen during which NRC 
pesonnel will maintain an increased 
monitoring presence at the plant. 

Second, extension of the exemption until 
several months after the completion of 
the power ascension program will 
enable licensee personnel to devote full 
attention to the power ascension 
program and permit such emergency 
preparedness exercise activities as the 
conduct of a “dry run” to take place 
after the power ascension program is 
complete. Finally, the requested 
extension provides an opportunity for 
the completion of those planning tasks 
deemed to be exercise prerequisites by 
the Commonwealth. 

Ill 

Onsite emergency preparedness has 
continued to be evaluated by the NRC 
during inspections and exercises, 


including the most recent onsite exercise 
conducted on December 13.1988. The 
1988 exercise included notification of 
the Commonwealth and local town 
response organizations via the recently 
installed Digital Notification Network. 
The NRC staffs preliminary evaluation 
of the 1988 exercise indicates that no 
emergency preparedness weaknesses 
were identified and Boston Edison's 
emergency response actions were 
adequate to provide protective measures 
for the health and safety of the public. 
The NRC inspection findings and the 
licensee’s exercise performance provide 
assurance that the licensee has 
maintained a satisfactory capability to 
respond to an emergency at Pilgrim. 

Since the last full-participation 
biennial exercise at Pilgrim (in 
September 1985), the Commonwealth 
has participated on a limited basis with 
the licensee in the annual onsite 
exercises conducted m 1988,1987, and 
1988. The towns within the EPZ have 
also cooperated in the full-scale siren 
test conducted by FEMA in September 
1986 and again on December 7.1988. The 
Commonwealth has also participated In 
full-participation exercises at the 
Yankee-Rowe Nuclear Power Station in 
April 1988 and at the Vermont Yankee 
Nuclear Power Station in December 

1987. and in a partial-participation 
exercise at Vermont Yankee in August 

1988. The exercises demonstrate the 
Commonwealth’s ability to exercise 
command and control, to interface with 
other agencies, and to assess and 
respond to conditions requiring actions 
to protect the health and safety of the 
public. 

The requested exemption extension is 
necessary because ongoing emergency 
preparedness efforts will not be 
completed for several months. The 
licensee has made a good faith effort to 
comply with the regulation by assisting 
in the ongoing improvements to the 
Commonwealth and local offsite 
emergency response programs. The 
licensee has expended approximately 
ten million dollars and expects to spend 
five million dollars more to improve the 
offsite response programs. The 
Commonwealth, whose participation is 
essential, has stated that it is not 
prepared to participate in an exercise 
until the planning process is completed. 
The exemption is only for a temporary 
period until the planning approval 
process is sufficiently complete to 
permit the Commonwealth to 
participate. The Commonwealth has not 
stated when it expects to be ready to 
participate in an exercise; however, the 
licensee’s request for an exercise to be 
conducted within 120 days after 
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completion of the power ascension 
program (which is expected to take 4-5 
months) appears to be a reasonable time 
estimate. This situation constitutes 
special circumstances as described in 10 
CFR 50.12(a)(2)(v). 

In granting the original exemption, the 
NRC stated its belief that the public 
health and safety would be better 
served by the conduct of a full- 
participation exercise following the 
completion of efforts to improve the 
Commonwealth and local government 
emergency response programs. That 
rationale is still appropriate, and the 
staff believes that the required exercise 
should be carried out at such time as the 
Commonwealth is prepared to 
participate. 

The staff recommended that the 
Commission approve restart of the 
Pilgrim plant, and this approval was 
granted by the Commission on 
December 21,1988. In its discussion with 
die Commission, the staff informed the 
Commission that it has reasonable 
assurance that adequate protective 
measures can and will be taken in the 
event of a radiological emergency and 
that there also was reasonable 
assurance that the plant could resume 
operations without undue risk to public 
health and safety. The following 
considerations form the basis for these 
conclusions: 

a. There have been a number of 
significant improvements in facility 
hardware and a significant improvement 
in the focus of Boston Edison 
management on safety issues so that the 
facility is substantially safer today than 
it was before it was shut down in April 
1986. 

b. The emergency planning problems 
pointed out by FEMA in August 1987 
related to certain planning deficiencies 
rather than to exercise performance. The 
NRC staff has concluded that the 
emergency planning deficiencies 
identified by FEMA have been 
sufficiently resolved, based on the 
Staff s review and observations of the 
current status of the improvements in 
emergency plans and procedures. There 
has been general agreement that overall 
emergency planning for the Pilgrim 
facility has been substantially upgraded, 
even though various procedures have 
not yet been completed. 

c. The licensee s capability to respond 
in an emergency has been demonstrated 
in full-participation exercises conducted 
in 1982,1983, and 1985, and in annual 
onsite exercises conducted in 1986,1987. 
and 1988. 

d. The Commonwealths capability to 
respond in a nuclear power plant 
emergency has been recently tested 
during full-participation exercises at the 


Yankee-Rowe facility in April 1988 and 
at the Vermont Yankee facility in 
December 1987. and during a partial- 
participation exercise at Vermont 
Yankee in August 1988. 

e. The capability of the local response 
organizations was satisfactorily 
demonstrated in the full-participation 
exercises conducted in 1982,1983, and 
1985, and the infrastructure to respond 
to emergencies which was demonstrated 
in these exercises is still largely in 
place. In addition, the emergency 
planning improvements at Pilgrim are, 
by and large, the result of very 
significant efforts by the local 
emergency response personnel who are 
responsible for implementing such plans 
and procedures in the event of an 
emergency. These personnel are 
thoroughly familiar with the improved 
plans and, although improved 
emergency response training is still 
under way, sufficient training has taken 
placed to assure that emergency 
response personnel will perform 
adequately in the event of an 
emergency. 

The staff, therefore, has determined 
that there is reasonable assurance that 
adequate protective action can and will 
be taken in the event of a radiological 
emergency at the Pilgrim plant even 
considering the lack of a recent full- 
participation exercise. Furthermore, the 
status of emergency preparedness is 
expected to continue to improve as the 
Commonwealth of Massachusetts and 
local officials continue to improve the 
plans in preparation for a full- 
participation exercise. 

IV 

For these reasons, the Commission 
has thus determined that, pursuant to 10 
CFR 50.12, the Exemption extension 
requested by the licensee’s letter of 
December 8.1988, as previously 
discussed, is authorized by law. will not 
present an undue risk to the public 
health and safety, and is consistent with 
the common defense security. 

Accordingly, the Commission hereby 
approves the following Exemption: 

The Pilgrim Nuclear Power Station is 
exempt from the requirements of 10 CFR 50, 
Appendix E, Section IV.F.3. for the conduct of 
an offsite full-participation emergency 
preparedness exercise within 2 years of the 
last such exercise in September 1985. 
provided that such an exercise be conducted 
within 120 days after the completion of the 
power ascension program. 

Pursuant to 10 CFR 51.32. the 
Commission had determined that the 
granting of this Exemption extension 
would have no significant effect on the 
quality of the human environment (53 FR 
52528. December 28, 1988). A copy of the 


licensee’s request for Exemption 
extension, dated December 8.1988, is 
available for public inspection at the 
Commission’s Public Document Room, 
in the Gelman Building, Lower Level. 
2120 L Street NW.. Washington, DC. and 
at the Plymouth Public Library, 11 North 
Street, Plymouth, Massachusetts 02360. 
Copies may be obtained upon written 
request to the U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
Attention: Director, Division of Reactor 
Projects I/ll. 

This Exemption extension is effective 
upon issuance. 

Dated at Rockville. Maryland, this 29th day 
of December 1988. 

For the Nuclear Regulatory Commission. 
Steven A. Varga, 

Director, Division of Reactor Projects —////, 
Office of Nuclear Reactor Regulation. 

[FR Doc. 89-155 Filed 1-4-89; 8:45 am) 

BILLING COOE 7590-01-M 


OFFICE OF THE UNITED STATES 
TRADE REPRESENTATIVE 

(Docket No. 301-701 

Initiation of Section 302 Investigation 
and Notice of Public Hearing; 
Restrictions Maintained by the 
European Community and the United 
Kingdom on the Export of Copper 
Scrap and Copper Alloy Scrap 

agency: Office of the United States 
Trade Representative. 

action: Notice of initiation of 
investigation under section 302 of the 
Trade Act of 1974, as amended: request 
for written comments; and notice of 
public hearing. 

summary: The United States Trade 
Representative (USTR) has determined 
to initiate an investigation under section 
302 of the Trade Act with respect to 
restrictions maintained by the European 
Community and the United Kingdom on 
the export of copper scrap and copper 
alloy scrap. USTR invites written 
comments and will conduct public 
hearings on these policies and practices. 

oates: This investigation was initiated 
on December 29.1988. The hearing will 
be held on January 27,1989. Written 
comments from interested persons not 
participating in the hearing are due 
January 30,1989. 

address: Comments should be 
addressed to the Chairman, Section 301 
Committee. Office of the United States 
Trade Representative, Room 223, 600 
17th Street NW., Washington, DC 20506. 
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FOR FURTHER INFORMATION CONTACT: 

Don Ei8S. Deputy Assistant U.S. Trade 
Representative for Industry, (202) 395- 
5656. 

SUPPLEMENTARY INFORMATION: On 

November 14, 1988. the Copper and 
Brass Fabricators Council, Inc. filed a 
petition under section 302 of the Trade 
Act of 1974, as amended (the Trade Act) 
(19 U.S.C. 2412), regarding restrictions 
maintained by Brazil and the European 
Community (EC), and separate 
restrictions maintained by the United 
Kingdom (UK), on the export of copper 
scrap, copper alloy scrap, and zinc 
scrap. The petitioner subsequently 
withdrew the petition with regard to 
zinc strap and Brazil. 

Petitioner asserts that these 
restrictions are proscribed by the 
General Agreement on Tariffs and 
Trade (GATT) and are unreasonable 
and burden U.S. commerce. Petitioner 
requests the Trade Representative to 
pursue this matter under the dispute 
settlement provisions of the GATT, and 
to take all other appropriate and 
feasible steps under the authority of 
section 301 of the Trade Act to seek the 
elimination of the export restrictions. 

Petitioner asserts that these export 
restrictions tend to depress the price of 
EC scrap and elevate the price of non- 
EC scrap, thereby providing a material 
cost advantage to EC brass fabricators. 
Copies of the petition are available at 
the office of the Section 301 Chairman. 

USTR has requested bilateral 
consulations with representatives of the 
EC and the UK. in accordance with 
section 303 of the Act. If the USTR 
determines that the UK restrictions are 
not independent of EC-wide export 
restrictions on the effected products, 
this investigation will proceed with 
respect to the EC restrictions only. 

Public 1 leariogs 

The petitioner has requested a hearing 
under section 302(a)(4) of the Act. 
Accordingly, u public hearing will be 
held at 10:00 a.m. on January 27.1989 
regarding the issued raised ill the 
petition with respect to the EC and the 
UK. The hearing will be held in 
Courtroom A. Room 100, at the 
International Trade Commission, 500 B 
street SVV.. Washington. DC 20438. 

Interested persons wishing lo testify 
orally must provide a written request to 
do so by noon on January 13,1989. to 
Ms. Dorothy Balaban. Staff Assistant to 
the section 301 Committee. Office of the 
U.S. Trade Representative. Room 222. 

600 17th Street NW.. Washington, DC 
20506. In addition, they must provide the 
following Information: (1) Name, 
address, telephone number, and firm or 


affiliation; and (2) a summary of their 
presentation. After consideration of a 
request to present oral testimony at the 
public hearing, the Chairman of the 
Section 301 Committee will notify the 
applicant of the time of his or her 
testimony, if the request conforms to the 
requirements of 15 CFR 2006.8(a). 
Remarks at the hearing will be limited to 
5 minutes. 

In addition, persons presenting oral 
testimony must submit 20 copies of their 
complete written testimony, in English, 
by noon on January 17.1989, to Ms. 
Balaban at the address listed above. All 
written submissions must be Bled in 
accordance with 15 CFR 2006.8. 

In order to assure each party an 
opportunity to contest the information 
provided by other parties, the Section 
301 Committee will entertain rebuttal 
briefs filed by any party, in accordance 
with 15 CFR 2006.8(c). by noon on 
February 6,1989. 

Interested persons not wishing to 
participate in the public hearing may 
submit written comments, in 20 copies, 
by 5:00 p.m. on January 30,1989 to Ms. 
Balaban at the address listed above. All 
written comments must be filed in 
accordance with 15 CFR 2000.8. 

A. Jane Bradley, 

Chairman, Section 301 Committee. 

|FR Doc. 89-117 Filed 1-4-89: 8:45 ainj 
BILLING CODE 3190-0MMI 

" T L1LL ■ . . 

POSTAL RATE COMMISSION 
[Order No. 814; Docket No. A89-4] 

McClelland, IA 61546, Mrs. C.O. Stokes, 
Petitioner; Notice and Order Accepting 
Appeal and Establishing Procedural 
Schedule 

Before Commissioners: Janet D. Steiger. 
Chairman: Patti Birge Tyson. Vice-Chairman; 
John W. Crutcher. Henry R. Folsom; WJL 
'Trey** LcBlanc HI 
Issued December 28,1908. 

Docket Number A89-4 
Name of Affected Post Office: 

McClelland. Iowa 51548 
Name(s) of Petitioner^): Mrs. C.O. 

Stokes 

Type of Determination: Consolidation 
Date of Filing of Appeal Papers: 
December 2a 1908. 

Categories of Issues Apparently Raised: 

1. Effect on postal services (39 U.S.C. 
sec. 404{b){20(C) 

2. Economic savings (39 U.S.C. sec. 

*04 (b)(2)(D). 

Other legal issues may be disclosed 
by the record when it is filed; or, 
conversely, the determination made by 
the Postal Service may be found to 
dispose of one or more of these issues. 


In the interest of expedition, in light of 
the 120-day decision schedule (39 U.S.C. 
sec. 404(b)(5)), the Commission reserves 
the right to request of the Postal Service 
memoranda of law on any appropriate 
issue. If requested, such memoranda will 
be due 20 day9 from the issuance of the 
request; a copy shall be served on the 
petitioner. In a brief or motion to 
dismiss or affirm, the Postal Service may 
incorporate by reference any such 
memoranda previously filed. 

The Commission orders: (A) the 
Record in this appeal shall be filed on or 
before January 4,1989. 

(B) The Secretary shall publish this 
Notice and Order and Procedural 
Schedule in the Federal Register. 

By the Commission. 

Charles L. Clapp, 

Secretary. 

December 20,1988—Filing of Petition 
December 28,1988—Notice and Order of 
Filing of Appeal 

January 16,1989—Last day of filing of 
petitions to intervene (see 39 CFR 
3001.111(b)) 

January 24,1989—Petitioner's 
Participant Statement or Initial Brief 
(see 39 CFR 3001.115(a) and (b) 
February 13,1989—Postal Service 
Answering Brief (see 39 CFR 
3001.115(c)) 

February 28,1989—Petitioner's Reply 
Brief should petitioner choose to file 
ono (see 39 CFR 3001.115(d)) 

March 7,1989—Deadline for motions by 
any party requesting oral argument. 

T he Commission will schedule oral 
argument only when It is a necessary 
addition to the written filings (see 39 
CFR 3001.118) 

April 19. 1989—Expiration of 120-day 
decisional schedule (see 39 U.S.C. sec. 
404(b)(5) 

(FR Doc. 89-154 Filed 1-4-89: 8:45 am] 

BILLING COO€ 77t5~0V-M 


SECURITIES AND EXCHANGE 
COMMISSION 

Forma Under Review of Office of 
Management and Budget 

Agency Clearance Officer Kenneth A. 
Fogash (202) 272-2142. 

Upon Written Request Copy 
Available From: Securities and 
Exchange Commission, Office of 
Consumer Affairs. Washington. DC 
20549. 

Rev.. Form D and Regulation D. File 
No. 270-72 

Notice is hereby given that pursuant 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.), the Securities 
and Exchange Commission has 
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submitted for OMB approval revisions 
to Regulation D (17 CFR 230.501-506) 
which will increase the number of 
offerings eligible for exemption, thus 
increasing the numbers of Forms D 
required to be filed. The respondents are 
issuers who elect to offer and sell 
securities pursuant to section 4(6) of the 
Securities Act of 1933 (“the 1933 Act") or 
pursuant to Regulation D under the 1933 
Act. Currently there are 22,275 Forms D 
filed at 16 burden hours per form for a 
total of 356,400 burden hours. The 
estimated average burden hours are 
made solely for purposes of the 
Paperwork Reduction Act and are not 
derived from a comprehensive or even a 
representative survey or study of the 
costs of SEC rules and forms. 

Direct general comments to Gary 
Waxman at the address below. Direct 
any comments concerning the accuracy 
of the estimated average burden hours 
for compliance with SEC rules and 
forms to Kenneth A. Fogash, Deputy 
Executive Director, Securities and 
Exchange Commission. 450 Fifth-Streeb- 
NW., Washington, DC 20549-6004 and 
Gary Waxman, Clearance Officer, 

Office of Management and Budget 
(Paperwork Reduction Project 3235- 
0076), Room 3228, New Executive Office 
Building. Washington, DC 20503. 

Jonathan G. Katz. 

Secretary. 

December 20,196a 

(FR Doc. 89-221 Filed 1-4-89. 8:45 am) 

BILLING COOC 8010-01 -U 


Forms Under Review by Office of 
Management and Budget 

Agency Clearance Officer. Kenneth A. 
Fogash, Deputy Executive Director, (202) 
272-2142. 

Upon Written Request Copy 
Available From: Securities and 
Exchange Commission. Office of 
Consumer Affairs, 450 5th Street. NW.. 
Washington, DC 20549. 

Revision 

Rule 15c3-l. 

File No. 270—197. 

Notice is hereby given that pursuant 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seg.J, the Securities 
and Exchange Commission has 
submitted for OMB approval a revision 
of Rule 15c3-l under the Securities 
Exchange Act of 1934 (15 USC 78(a) et 
se^.), which would make the rule 
applicable to all specialists, except for 
certain market makers, on national 
securities exchanges and allow 
specialists one business day in which to 
meet the haircuts required by the rule. 
Seven thousand respondents incur an 


average burden of 9.88 minutes to 
comply with the rule. 

The estimated average burden hours 
are made solely for the purposes of the 
Paperwork Reduction Act and are not 
derived from a comprehensive or even a 
representative summary or study of the 
cost of SEC rules and forms. 

Direct general comments to Gary 
Waxman at the address below. Direct 
any comments concerning the accuracy 
of the estimated average burden hours 
for compliance with SEC rules and 
forms to Kenneth A. Fogash, Deputy 
Executive Director. 450 5th Street, NW., 
Washington. DC 20549-6004. and Gary 
Waxman. Clearance Officer. Office of 
Management and Budget, Paperwork 
Reduction Project (3235-0200), Room 
3228, New Executive Office Building. 
Washington, DC 20543. 

December 29.1988. 

Jonathan G. Katz, 

Secretory. 

(FR Doc. 89-144 Filed 1-4-88: 8:45 am] 

BILLING COO€ 8010-01-* * 


I Ret. No. 34-26409, File No. SR-MBS-88-7. 
MBS-88-9. and MBS-88-11] 

Self-Regulatory Organizations; MBS 
Clearing Corporation; Order 
Temporarily Approving Proposed Rule 
Changes 

On April 11.1983. the MBS Clearing 
Corporation (“MBSCC") filed with the 
Commission three proposed rule 
changes (File Mos. SR-MBS-88-7. MBS- 
88-9, and MBS-88-11) under section 
19(b) of the Securities Exchange Act of 
1934 ("AcO: 1 proposals would 
amend various MBSCC Depository 
Divison rules including those pertaining 
to participant accounts, transfers of 
mortgage-backed securities, the MBSCC 
participant fund, and the MBSCC 
certificate withdrawal policy. The 
Commission published notice of the 
proposals in the Federal Register on 
May 11.1988. 2 3 

The Commission preliminarily 
believes that the proposals are 
consistent with the Act and is approving 
the proposals on a temporary basis. The 
Commission believes that the proposals 
are designed appropriately to clarify 
MBSCC’s rules and to strengthen 
MBSCC's procedures, thereby enhancing 
MBSCC's ability to safeguard securities 
and funds and promote prompt and 
accurate clearance and settlement. The 
Commission, however, intends to 


1 15U.S.C. $ 7Bs(b)(l). 

* Securities Exchange Act Release Nos. 25660 
(May 4. 1968) 53 FR 16812: 25662 (May 4. 1988) 33 Fr 
16806; 25659 (May 4. 1986) 53 FR 16818. 


continue to analyze the proposals and to 
discuss the MBSCC the actual operation 
of the proposals and the need for any 
refinements or enhancements to the 
proposals. In that regard. MBSCC has 
indicated to the Commission that it will 
file an amendment to the proposals in 
the near future. For those reasons, the 
Commission is temporally approving the 
proposals through February 28,1989. 

It is therefore ordered, Pursuant to 
section 19(b) of the Act. that MBSCC’s 
proposed rule changes (File Nos. SR- 
MS-88-7, MBS-88-9. and MBS-88-11] 
be. and thereby are approved 
temporarily through February 28,1989. 

For the Commission, by the Division of 
Market Regulation pursuant to delegated 
authority. 

Dated: December 29,198A 
Jonathan Katz. 

Secretary. 

[FR Doc. 89-148 Filed 1-4-89: 8:45 am] 

BILLING COO£ «C«G-01-4I 


l Ret. No. 34-26403; File No. SR-MCC-88-091 

Self-Regulatory Organizations; Order 
Approving Proposed Rule Change by — 
Midwest Clearing Corporation 
Regarding a “Y M Account to Process 
Correspondent Market Activity 

The Midwest Clearing Corporation 
(“MCC”), on September 30.1988, filed a 
proposed rule change with the 
Commission under the Securities 
Exchange Act of 1934 (“Act"). The 
proposal establishes "Y” accounts to 
process correspondent trades and 
establishes a fee schedule for such 
accounts. Notice of the proposal was 
published in the Federal Register on 
November 3,1988. 1 No comments were 
received. This order approves the 
proposal. 

I. MCC’s Description of the Proposal 

MCC states in its filing that it has 
established a special secondary 
account, known as “Y“ account, to 
facilitate additional recording, 
clearance, and settlement of securities 
transactions. MCC states that the 
purpose of the “Y" account will be to 
process correspondent market activity. 
i.e., trades that are executed in the 
account of one MCC participant and 
sent to the account of another MCC 
participant for settlement. 2 MCC states 


1 See Securities Exchange Act Release No. 26223 

(October 28. 1988). 53 FR 44544. 

3 Such a trade also is known as a “flip trade" in 
that the trade: (1) U executed and c ompared in the 
account of one participant and (2) then ‘flipped" 
for settlement to the account of another participant 
that guarantees the account on behalf of the initial 

CoaUnaad 
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that "T* * accounts will’improve MCCs 
operating efficiency by permitting 
automation of flip trades, which 
previously have been processed 
manually. 3 The proposal also will 
establish a maintenance fee of.$125 for 
the first "Y" account requested by a 
participant and $10 for each subsequent 
account A separate "Y” account will be 
required for each correspondent 
customer. 

II. MCCs Rationale for the Proposal 

MCC states that this secondary 
account and its maintenance fee 
schedule are consistent with section 17A 
of the Act in that: (1) The new accounts 
will permit automation and thereby 
promote the prompt and accurate 
clearance and settlement of securities 
transactions; and (2) the fee schedules 
will provide for the equitable allocation 
of reasonable dues, fees, and other 
charges among MCC s participants. 

III. Discussion 

The Commission believes that the rule 
proposal is consistent with the Act. The 
proposal would permit MCC to 
automate its correspondent market 
activity and to impose service fees. This 
concept is not a matter of first 
impression for the Commission 
inasmuch as the Commisson has 
approved other rules authorizing special 
accounts and Fee schedules for 
processing flip trades, and such 
accounts currently are being used in the 
securities industry. 4 

The Commission believes that the 
main benefit of this proposal will be the 
use of automation by MCC in processing 
flip trades, which will increase 
efficiency and reduce costs in an area 
where transactions previously were 
processed manually. The Commission 
believes that other benefits of the 
proposal will include improvements in: 
(t) MCCs accounting techniques, in that 
the proposal requires maintenance of an 
individual account for each 
correspondent customer of each 


participant. Sucb trades typically are used by MCC 
participants that have a correspondent relationship 
with each other. Telephone cuinvenwtion between 
Jeffrey E. Lewis. Associate Counsel, MCC. and 
Thomas C. Elter, Jr., Attorney. Securities ami 
Exchange Commission, December 6.198a 

• Id., December 14,1988. MCC estimated the 
volume of these trades as small, With less than 20 
correspondent accounts and less th<rn : io 
participants involved'^.* 

4 See, p.g.. Securities Exchange Act Release No 
2IjO40 (August 29,1988), 53 ER 33567, concerning 
National Securities Clearance Corporation's fees for 
processing flip trades * 


participant; and (2) MCCs ability to 
view activity in MCC member omnibus 
accounts. 3 

The Commission notes that section 
17A of the Act expressly encourages 
efforts to make securities processing 
more efficient by the use of automation. 
Moreover, the Commission believes that 
MCC’s proposed fee schedule for 
participants using these special 
secondary accounts is consistent with 
section 17A(b)(3)(D) of the Act in that it 
provides for equitable allocation of 
dues, fees, and other charges among its 
participants. 

IV. Conclusion 

For the reasons discused in this order, 
the Commission finds that the proposal 
is consistent with the requirements of 
the Act, particularly section 17A of the 
Act and the rules and regulations 
thereunder. 

It is therefore ordered. Pursuant to 
section 19(b)(2) of the Act, that the 
above-mentioned proposed rule change 
(SR-MCC-88-09) be, and hereby is. 
approved. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Dated: December 23,1988. 

Jonathan G. Katz. 

Secretary, 

IFR Doc. 89-149 Filed 1-4-89; 8:45 aim| 

BILLING CODE SOI (MU 41 


(Ret No. 34-26404; File No. SR-NSCC-6ft~ 
12 ) 


1. Self-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The proposed rule change amends 
NSCC'8 Rules as follows: Italics indicate 
additions; (Brackets) indicate deletions. 

National Securities Clearing 
Corporation 

Fee structure 
* » • • » 

IV. Other Service Fees 


M NETW ORKING 
t Membership Fee: 
for each 
participating 
Settling Member 
and Fund Member 
regardless of 
activity level. 

2. Monthly Account 
Base Fee: 

(a) for accounts 
with Funds 
paying dividends 
monthly. 

(b) for accounts 
with Funds 
paying dividends 
less frequently 
than monthly. 

3. Position File Fee: 

(a) for two position 
files requested by 
broker/dealer per 
CUSIP per month. 

(b) for more than 
two position fifes 
requested by 
broker/dealer per 
CUSIP per month. 


$250.00 per month 


$.06 per side per 
NE71NORKJNG 
sub-account 

$.04 per side per 
NETWORKING 
sub-account 


No charge 


$100.00per CUSIP 
per each 
request payable 
only by broker/ 
dealer 


Proposed Rule Change By National 
Securities Clearing Corporation 
Regarding the Establishment of Fees 
for NSCC’s NETWORKING Service 

Comments requested within 21 days 
after the date of this publication. 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934,15 
U.S.C. 78s(b)(l). notice is hereby given 
that on November 23,1988, NSCC Tiled 
with the Securities and Exchange 
Commission the proposed rule change, 
as described in Items, I, II, and III below, 
which Items have been prepared by 
NSCC. The Commission is publishing 
this notice to solicit comments on the 
proposed rule change from interested 
persons. 

• Studies of the October 1987 Market Break 
recommended that clearing agencies improve their 
ability to identify their marketplace risks and to see 
through their participants to the accounts of their 
customers. Sec. e.g.. Division of Market Regulation. 
Securities and Exchange Commission. The October 
108? Market Break at 10-22 (1988) 


« ♦ • 0 • 

II. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, 
NSCC included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. NSCC 
has prepared summaries, set forth in 
sections (A). (B), and (C) below, of the 
most significant aspects of such 
statements. 

A. Self Regulatory Organization's 
Statement of the Purpose of and 
Statutory Basis for, the Proposed Rule 
Change. 

(a) The purpose of the proposed rule 
change is to establish fees for the 
NETWORKING Service. 
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(b) The proposed rule change provides 
fur the equitable allocation of 
reasonable fees among NSCCs 
participants and is. therefore, consistent 
with the requirements of the Securities 
Exchange Act of 1934. as amended (the 
“Act“) and the rules and regulations 
thereunder applicable to a self- 
regulatory organization. 

B, Self-Regulatory Organization's 
Statement on Burden on Competition 

NSCC does believe that the proposed 
rule will have an impact or impose a 
burden on competition. 

C Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received from 
Members, Participants . or Others 

Participants were advised of the fees 
by an Important Notice dated November 
21.1988. NSCC will notify the 
Commission of any written comments 
received. 

HI. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

The foregoing rule change has become 
effective, pursuant to section 19(b)(3)(A) 
of the Securities Exchange Act of 1934. 

At any time within sixty days of the 
filing of such a proposed rule change, 
the Commission may summarily 
abrogate 9uch rule change if it appears 
to the Commission that such action is 
necessary or appropriate in the public 
interest, for the protection of investors, 
or otherwise in the furtherance of the 
purposes of the Securities Exchange Act 
of 1934. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary. Securities and Exchange 
Commission. 450 Fifth Street NW.» 
Washington. DC 20540. Copies of the- 
submiseion. all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are fifed 
with the Commission, and all written 
communications relating to the proposed 
rule change that are filed with the 
Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any.person, other than those that 
may be withheld from the public in 
accordance with provisions of 5 ILS.C. 
552. will be available for inspection and 
copying in the Commission's Public 
Reference Section. 450 Fifth Street NW.. 
Washington. DC 20549. Copies of such 


filing will also be available for 
inspection and copying at the principal 
office of the above-mentioned self- 
regulatory organization. All submissions 
should refer to file number SR-NSCC- 
88-12 and should be submitted within 21 
days after the date of this publication. 

For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Dated; December 28,1988. 

Jonathan G. Katz. 

Secretary. 

[FR Doc. 89-150 Filed 1-4-89 M5 amf 

BILLING CODE 0010-01-M 


(Ret. No. 34-26407; FMe No. SR-NASD-88- 
53) 

Self-Regulatory Organizations; Notice 
of Proposed Rule Change by National 
Association of Securities Dealers, Inc. 
Relating to Filling Vacancies on 
District Business Conduct Committees 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934.15 
U.S.Q 78s(b)(l), notice is hereby given 
that an November 29.1908 the National 
Association of Securities Dealers, Inc. 
f‘NASD") filed with the Securities and 
Exchange Commission "(Commission") 
the proposed rule change as described 
in Items I. II. and ID below, which Items 
have been prepared by the NASD. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persona 

I. Self-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The proposed amendment to Article 
VIII, section 5 of the NASD By-Laws 
provides that a vacancy created by the 
departure of District Business Conduct 
Committee f’DBCC’T members during 
their terms may be filled by appointment 
by the remaining DBCG memlmrs until 
the nextregularly scheduled election. 

II. Self-Regulatory Organization's 
Statement of the Purpose of. and 
Statutory Basis Tor. the Proposed Rule 
Change 

In its filing with the Commission, the 
NASD included statements concerning 
the purpose of, and basis for, the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. The 
NASD has prepared summaries, set 
forth hr sections (A), (B); and (C) below. 


of the most significant aspects of such 
statements. 

A. Self-Regukktory Organization's 
Statement of the Purposes of, and 
Statutory Basis for, the Proposed Rule 
Change 

The current procedure under sections 
5 (a) and (b) of Article VIII of the NASD 
By-Laws sets forth a two-step 
mechanism for filling a vacancy on a 
DBCC. If the unexpired term of the 
Committee member causing the vacancy 
is less than 12 months, the vacancy is to 
be filled by appointment of a 
representative of a member firm having 
a place of business in the same district 
by the remaining member of the DBCC. 

If the unexpired term of the Committee 
member causing the vacancy is 12 
months or more, the vacancy is to be 
filled by an interim election conducted 
in accordance with the provisions of 
Section 4 of Article VIIL 

The NASD believes that the current 
procedure of holding interim elections is 
burdensome and unnecessary. The 
NASD is therefore proposing to amend 
Article VUI. Section 5 to implement one 
procedure for situations involving 
unexpired terms of any length that result 
in a vacancy on a DBCC That procedure 
would involve the appointment, by the 
remaining members of the DBCC of a 
representative of a member firm doing 
business in the same district to fill the 
departing Commfttee member's seat 
until the next regularly scheduled 
olection. After the next scheduled 
election, the newly elected Committee 
memlier would serve for the duration of 
the departing Committee member's term. 

The proposed role change is 
consistent with section 15A{h)(6) of the 
Act which mandates that the rules of a 
national securities association be 
designed to promote just and equitable 
principles of trade and to remove 
impedimenta to. and perfect the 
mechanisms of a free and open market, 
because it will aid in maintaining a fult 
roster of DBCC members to regulate 
securities violations in their districts by 
expediting the filling of vacancies 
created by departing DBCC members. 

B. Self-Regulatory Organization's 
Statement on Bunion on Competitiwr 

Tho NASD docs not believe that the 
proposed amendment imposes any 
burden on competition that is not 
necessary or appropriate in furtherance 
of the Act 










Federal Register / Vol. 54, No. 3 / Thursday, January 5, 1989 / Notices 


343 


C. Self-Regulatory Organization s 
Statement on Comments on the 
Proposed Rule Change Received from 
Members. Participants . or Others 

The proposed amendment was 
published for comment in NASD Notice 
to Members 88-48 in July 1988. As a 
result of this Notice, the NASD received 
three comment letters. 1 * Of these, one 
comment letter favored the proposed 
amendment, and two were opposed. 

The one favorable comment stated 
that the rule change would result in 
more efficient operation of the DBCCs 
with little or no loss in member 
representation. The writer also urged 
that previous DBCC members should be 
considered first in the selection of 
replacement members. 

Of the two comment letters opposed 
to the proposed rule change, one 
expressed the view that elections are 
not too expensive, and that a cost/ 
benefit analysis should result in 
retention of the present system which 
gives more persons a chance to serve on 
a DBCC. The other negative comment 
stated that vesting appointment power 
in sitting DBCC members would result in 
appointees who are obligated to their 
Committees and not to their districts. As 
an alternative, the commentator 
suggested that the Nominating 
Committee should select a candidate 
from the list of candidates who were 
originally considered at the same time 
as the vacating party. The commentator 
further stated that the membership 
should then have a chance to file written 
objections, and if many objections are 
filed, an election should be held. 

The NASD considered the substance 
of these comments and determined, first, 
that any additional election is by 
definition a costly process, both 
monetarily and in terms of disruption of 
District affairs caused by operating 
without the resource of a full DBCC 
membership. Therefore, the suggested 
alternative of selection of a candidate 
by the Nominating Committee, with 
written objections by the membership 
and a resulting election if a certain 
number of objections are filed, would be 
just as disruptive as it would mean 
additional elections. In addition, the 
NASD determined that the proposed 
rule change would allow just as much 
opportunity, if not more, for different 
parties to serve on a DBCC as the prior 
rule. Any appointment made would be 
effective only until such time as the next 
regularly scheduled election occurs. 
Thus, it is conceivable that two different 


1 The Notice to Members, a list of the 

commentators, and the comment letters are 

attached as Exhibit 2 to the rule filing. 


persons could serve in the vacant seat— 
one by appointment and one by election. 
Under the old system, if a vacancy was 
for a term greater than 12 months, an 
interim election was held thereby 
allowing only one person a chance for 
the vacancy. Finally, with respect to the 
comment that DBCC appointees would 
feel obligated to their Committees, the 
NASD has not experienced problems 
with the ability of interim appointees to 
a DBCC, or with appointees to its Board 
of Governors or any of its standing 
committees, to maintain independent 
judgment. A DBCC, composed of up to 
12 members, has a sufficiently diverse 
membership making it unlikely that a 
standard view of any issue will be 
developed to which an appointed DBCC 
member must adhere. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or (ii) 
as to which the NASD consents, the 
Commission will: 

• * • « « 

A. By order approve such proposed 
rule change, or 

B. Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary. Securities and Exchange 
Commission. 450 Fifth Street, NW., 
Washington, DC 20549. Copies of the 
submissions, all subsequent 
amendments, all written statements 
with respect to the proposed rule change 
that are Filed with the Commission, and 
all written communications relating to 
the proposed rule change between the 
Commission and any other person, other 
than those that may be withheld from 
the public in accordance with the 
provisions of U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room. Copies of such filing will also be 
available for inspection and copying at 
the principal office of the NASD. All 
submissions should refer to the file 
number in the caption above and should 
be submitted by January 28,1989. 


For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 17 CFR 200.30-3(a)(12). 

Dated: December 29.1988. 

|onathan G. Katz, 

Secretary. 

[FR Doc. 89-151 Filed 1-4-89; 8:45 am] 

BILLING CODE 8010-01-11 


[Ret. No. 34-26408; File No. SR-NYSE-88- 
371 

Self-Regulatory Organizations; New 
York Stock Exchange, Inc.; Order 
Approving Proposed Rule Change 

Pursuant to section 19(b) of the 
Securities Exchange Act or 1934 
(“Act”) 1 and Rule 19b-4 thereunder,* 
the New York Stock Exchange, Inc. 
(“Exchange” or “NYSE”), on November 
15,1988, submitted to the Securities and 
Exchange Commission (“Commission”) 
a proposal regarding closing procedures 
governing trading during monthly 
expirations of certain stock index 
products. The proposed rule change was 
published for comment in Securities 
Exchange Act Release No. 26293 
(November 17,1988), 53 FR 47599. No 
comments were received on the 
proposed rule change. 

The NYSE’s proposed rule change 
would add auxiliary closing procedures 
for assisting in handling the order flow 
associated with the expiration of stock 
index futures, stock index options, and 
options on stock index futures 
(collectively, “index derivative 
instruments”). The procedures would 
apply only on the one trading day per 
month on which the index derivative 
products expire (“expiration day”). The 
Exchange's procedures would be 
implemented on a one-year pilot basis, 
beginning in November 1988 and running 
through October 1989. 3 * 

Since September 1988. the NYSE has 
implemented auxiliary closing 
procedures to govern trading on 
quarterly expiration days, the four days 
per year on which all index derivative 
instruments expire. These procedures 
require specialists to compile and make 
public before the close of trading large 
order imbalances in certain widely-held 
stocks. In addition, the procedures 
preclude (1) entry after 3:30 p.m. of 
market-at-the-close orders involving the 


* 15 U.S.C. 78s(b)(l) (1982). 

* 17 CFR 240.19b-4 (1988). 

* At the same time it published the NYSE’s 
proposal for comment, the Commission granted 
accelerated approval to implementation of the 
auxiliary closing procedures to govern the 
November and December 1988 monthly explrationa. 
Securities Exchange Act Release No. 26293 
(November 17,1088), 53 FR 47599. 









344 


Federal Register / Vol. 54, No. 3 / Thursday. January 5. 1989 / Notices 


liquidation of any position that relates 
to index arbitrage and (2) entry of other 
market-at-the-close orders after an 
imbalance publication, unless they 
offset the imbalance. 

The Exchange now proposes to 
implement its auxiliary closing 
procedures, with one proposed 
modification, during all monthly index 
derivative product expirations 
(including quarterly expirations). The 
one proposed modification is to preclude 
after 3:30 p.m. the entry of murket-at- 
the-c!ose orders to liquidate stock 
positions relating to all trading 
strategies Involving index derivative 
instruments. Previously, the procedures 
applied only to market-a t-the-close 
orders relating to tl* *e liquidation of 
index arbitrage positions. 

In support of its proposal to extend 
auxiliary dosing procedures to all 
monthly expiration days, the NYSE has 
cited the increased end-of-day market 
volatility during all expiration days. The 
Exchange believes that this volatility 
results from market-at-the-clo9e orders 
entered to liquidate stock positions 
related to index derivative product 
trading strategies. 4 

In addition, the NYSE believes that 
prohibiting entry of roarket-et-the-dose 
orders to liquide stock positions relating 
to all trading strategies involving index 
derivative instruments is supported by 
the fact that there are a number of 
trading strategies other than index 
arbitrage which involve index derivative 
instruments and where the use of 
marketat-the-dose orders could 
contribute to market volatility. One 
example cited by the NYSE is portfolio 
insurance. 5 

Finally, in support of its proposal to 
implement its auxiliary closing 
procedures on a monthly basis only for 
a one-year pilot period, the Exchange 
has expressed its hope tliat during that 
period "all futures and options markets 
will adopt the use of opening prices for 
settlement purposes, thus obviating the 
need for these spedal closing 
procedures." 6 in this connection, the 
NYSE "believes that the appropriate 
response to market volatility relating to 
the expirations of derivative products is 
for futures and options markets to base 
the settlement prices of derivative 
products on opening, rather than dosing. 
Exchange prices." 7 


4 Id nl 47599. 

• Id. at 47S«MWa 

• Id. al 47600. 

T Id. Tbe NYSE has adopted ptTmmwut opTom# 
auxiliary procedure* U» assist in the handling of 
orximt Dow relating lo dir expiration of cferivatrv* 

instruments. See Securities Kxdtang* Art Retail* 
No, 25804 (June 15. 196ft). S3 PR Z* 74. 


The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder, and, in 
particular, the requirements of Section 
6 8 and the rules and regulations 
thereunder. The market-at-the-dose 
procedures described herein have been 
utilized on previous quarterly 
expirations dating back to September 
1986. These procedures were part of 
efforts by the Commission and the self- 
regulatory organizations to address 
stock market volatility associated with 
the expiration of index derivative 
products traded in conjunction with 
stocks as part of index arbitrage. By 
requiring early submission of raarket-at- 
the-closc orders and by disseminating 
imbalances, the NYSE has been able to 
attract contra-side interest to alleviate 
imbalances caused by the closing of 
index arbitrage positions. The 
procedures have proven to be an 
operational success, and have 
contributed significantly to the smooth 
handling of the increased order flow 
associated with expirations. 

The Commission also finds that the 
Exchange's proposals to begin 
implementing its market-a t-the-close 
procedures during all monthly 
expirations (as opposed to only 
quarterly expirations) and to apply the 
procedures to all stock trades related to 
a trading strategy involving index 
derivative instruments (as opposed to 
only index arbitrage trading) are 
consistent with the requirements of the 
Act and the rules and regulations 
thereunder. The Commission believes 
there are trading strategies in addition 
to index arbitrage that can lead to slock 
market volatility on expiration days. In 
addition, these strategies often involve 
the trading of index derivative index 
instruments that expire on a monthly 
basis, rather than only on the quarterly 
expirations covered currently by the 
NYSE’s market-at-the-close procedures. 

Tbe Commission also believes that the 
NYSE is justified in implementing its 
proposal only on a one-year pilot basis. 
The Commission continues to believe 
that, in light of the successful operation 
of the NYSE’s auxiliary opening 
procedures, options and futures markets 
should consider basing settlement of all 
derivative instruments on opening, as 
opposed to dosing, prices. 

It therefore is ordered pursuant to 
section 19(b)(2) of the Act.® that the 
proposed rule change is approved. 


• 15 U.S.C. 78f (1962). 

• 15 US.C. (1WE). 


For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Dated: December 29.1988. 

Jonathan C. Katz, 

Secretary. 

|FR Doc. 89-152 FUed 1-4-89. 8:45 ain| 

BILLING CODE 8010-41-41 


IRel. No. 1016724; 811-5187] 

American Capital Limited Maturity 
Government Fund, Inc.; Application 

December 29.1988. 

AGENCY: Securities and Exchange 
Commission ("SEC"). 
action: Notice of application for 
exemption under the Investment 
Company Act of 1940 (the "1940 Act"). 

Applicant : American Capital Limited 
Maturity Government Fund. Inc. 

Relevant 1940 Act Sections: Section 
0(f) and Rule 8f-l thereunder. 

Summary of Application: Applicant 
seeks an order dedaring that it has 
ceased to be an investment company. 

Filing Date: The application was filed 
on November 22,1988 and amended on 
December 14,1988. 

Hearing or Notification of Hearing: If 
no hearing is ordered, the application 
will be granted. Any interested person 
may request a hearing on this 
application, or ask to be notified if a 
hearing is ordered. Any requests must 
l>e received by the SEC by 5:30 pan., on 
January 23.1989. Request a hearing in 
writing, giving the nature of your 
interest the reason for the request, and 
the issues you contest Serve the 
Applicant with the request either 
personally or by mail, and also send it to 
the Secretary of the SEC, along with 
proof of service by affidavit, or. for 
lawyers. by certificate. Request 
notification of the date of a hearing by 
WTiting to the Secretary of the SEC. 
ADDRESSES: Secretary, SEC 450 5th 
Street. NW„ Washington. DC 20549. 
Applicant 2800 Post Oak Boulevard, 

PC Box 3121. Houston. Texas 77253- 
3121. 

FOR FURTHER INFORMATION CONTACT: 

Barbara Chretien-Dar, Staff Attorney, at 
(202) 272-3022 or Stephanie Monaco, 
Branch Chief, at (202) 272-3030 (Division 
of Investment Management. Office of 
Investment Company Regulation). 
SUPPLEMENTARY INFORMATION: 

Following is a summary of the 
Application: the complete Application is 
available for a fee from either the SEC’s 
Public Reference Branch in person, or 
the SEC’s commercial copier at (800) 
231-3282 (in Maryland (301) 258-4300). 
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Applicant’s Representations: 

1. Applicant a Maryland corporation 
and open-end diversified management 
company, filed a Registration Statement 
on Form N-8A on June 2.1987. 

2. Applicant has never made a public 
offering of its securities and does not 
propose to make a public offering or to 
engage in business of any kind. 
Applicant has no shareholders, debts or 
liabilities as of the time of filing the 
application. 

3. Within the last 18 months. 
Applicant has not transferred any of its 
assets to a separate trust, the 
beneficiaries of which are 
securityholders of Applicant, 

4. Applicant is no! a party to any 
litigation or administrative proceeding. 

5. Applicant is neither engaged in nor 
proposes to engage in any business 
activities other than those necessary for 
the winding up of its affairs. 

For the Commission, by the Division of 
Investment Management, under delegated 
authority. 

Jonathan G. Katz, 

Secretary. 

|FR Doc. 89-145 Filed 1-4-89, 8:45 am) 
billing CODE SOI0-0vm 


I Rel. No. tC-16726; (812-7161)1 
Cigna Funds Group et at.; Application 

December 29,1988. 

agency: Securities and Exchange 
Commission (’’SECT). 
action: Notice of Application for 
Exemption under the Investment 
Company Act of 1940 H940 Act"). 

Applicants: CIGNA FUNDS CROUP, 
consisting of: CIGNA Money Market 
Fund, CIGNA Government Securities 
Fund, CIGNA Income Fund, CIGNA 
Municipal Bond Fund, CIGNA High 
Yield Fund. CIGNA Utilities Fund. 
CIGNA Value Fund. CICNA Growth 
Fund. CIGNA Aggressive Growth Fund 
CIGNA Cash Fund, and CIGNA Tax- 
Exempt Cash Fund; CIGNA ANNUITY 
FUNDS GROUP, consisting of: CIGNA 
Annuity Money Market Fund CIGNA 
Annuity Income Fund, CIGNA Annuity 
Equity Fund, CIGNA Annuity Growth 
and Income Fund, and CIGNA Annuity 
Aggressive Equity Fund; CIGNA HIGH 
INCOME SHARES; CIGNA VARIABLE 
PRODUCTS GROUP, consisting of the 
Companion Fund: and INA 
INVESTMENT SECURITIES, INC. and 
all future registered investment 
companies and series which become 
part of the CIGNA Funds (collectively, 
the “Funds” or “Applicants**). 

Relevant 1940 Act Section: Exemption 
is requested under section 6(r.) of the 


1940 Act from the provisions of section 
32(a)(1) of the 1940 Act. 

Summary of Application: Applicants 
seek an Order exempting them and all 
future funds, trusts or series which are 
sponsored by the Cigna Corporation or 
affiliate thereof [the “Cigna Funds”) 
from the provisions of section 32(a)(1) of 
the 1940 Act to permit them to file with 
the SEC financial statements signed or 
certified by an independent public 
accountant selected at a Board of 
Directors or Trustees meeting held 
within ninety days after the end of the 
Applicant's fiscal year. 

Filing Dates: The Application was 
filed on October 26.1988. 

Hearing or Notification of Heanitg: If 
no hearing is ordered, the application 
will be granted. Any interested person 
may request a hearing on this 
application, or ask to he notified if a 
hearing is ordered. Any requests most 
be received by the SEC by 5:30 p.m.. on 
January 20,1989. Request a hearing in 
writing, giving the nature of your 
interest, the reason for the request, and 
the issues you contest. Serve the 
Applicants with the request, either 
personally or by mail, and also send it to 
the Secretary of the SEC, along with 
proof of service by affidavit or. for 
attorneys, by certificate. Request with 
proof of service by affidavit or, for 
attorneys, by certificate. Request 
notification of the date of a hearing by 
writing to the Secretary of the SEC 
addresses: Secretary, SEC, 450 Fifth 
Street, NW., Washington. DC 2054a 
Applicants. CIGNA Funds. 1380 Main 
Street, 4th Floor. Springfield. 
Massachusetts 01103. 

FOR FURTHER INFORMATION CONTACT: 
Bibb L Strench. Staff Attorney, (202) 
272-2856 or Karen L Skidmore, Branch 
Chief, (202) 272-3023, Office of 
Investment Company Regulation. 
SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application: the complete application is 
available for a fee from either the SEC*a 
Public Reference Branch in person, or 
the SEC's commercial copier (800) 231- 
3282 (in Maryland (301) 258-4300). 

Applicant's Representations 

1. Each Applicant is a diversified, 
open-end management investment 
company, except for CIGNA High 
Income Shares and INA investment 
Securities. Inc., which are diversified 
closed-end management investment 
companies. Each Applicant is registered 
under the 1940 Act and organized as a 
Massachusetts business trust, except for 
INA Investgment Securities. Inc., which 
is organized as a Delaware Corporation. 
Each Applicant (other than CIGNA High 
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Income Shares and INA Investment 
Securities, Inc.) is a “series company**, 
and each Applicant is advised by 
CIGNA Investments. Inc. The fiscal 
year-end of each Applicant is currently 
December 31. 

2. Traditionally, the Applicants have 
held concurrent quarterly meetings of 
their board of trustees or board of 
directors (referred to herein for all 
Applicants as the “Boards*’). Each Board 
selects independent public accountants 
at their first quarterly meeting. The laws 
of Massachusetts applicable to business 
trusts do not require the holding of an 
annual stockholders meeting. Therefore, 
unless stockholder action is required for 
some other reason, it is the intention of 
the Applicants that annual meetings will 
not be held. 1 

3. Under the provisions of section 
32(a)(1). the Applicants are required to 
select their independent public 
accountants within thirty days before or 
after the beginning of each Applicant's 
fiscal year. The thirty day period for the 
selection of independent public 
accountants mandated by section 
32(a)(1) does not provide adequate time 
for Applicants to select their 
independent public accountants. The 
selection of the independent public 
accountants for each Applicant is 
predicated on the recommendations of 
the Audit Committees (the 
“Committees") of the Applicants, which 
is composed of “disinterested directors 
or trustees*' (as contemplated in section 
2{a)(19) of the 1940 Act) serving on the 
Board of each Applicant. The 
Committees normally meet three times a 
year with the independent public 
accountants to discuss the audit plan, 
significant audit procedures to be 
implemented and projected costs. Upon 
completing the audits of the Applicants, 
the Committees review the results and 
formulate recommendations for 
consideration by the Boards, which 
usually is not completed within 30 days 
after the fiscal year-end. The 


1 CIGNA High Income Shares has agreed to bold 
annual meetings of it* shareholder* pursuant to the 
listing requirements of the New York Stock 
Exchange. At such time that CIGNA High Incuow 
Shares resolves out to hold such annual meeting*, it 
will participate In the exemptive relief. INA 
Investment Securities, Inc., a Delaware corporation, 
is required to hold annual meetings of U* 
stockholders pursuant to Delaware corporate law. 
INA Investment Seasides. Inc. has oko agreed to 
hold annual meetings of its stockholders pursuant to 
the listing requirements of the New York Slock 
Exchange. Al such time the Delaware corporate law 
changes to permit a registered investment company 
to discontinue holding stockholders meeting* and al 
such time that INA Investment Securities. Inc 
resolves not to hold animal meetings of its 
stockholder* for whatever reason, it will also 
purlidpate in the exemptive rettel 
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Committees' recommendations are 
based on such criteria as: accountants’ 
qualifications, ability to meet deadlines, 
suggested changes in accounting 
practices and principles, and actual fees. 
Due to the time required to complete the 
Applicants' annual audit and the time 
required for the Committees to review 
the results of the audit and formulate a 
recommendation for consideration by 
the Board, it is impractical for the 
trustees or directors to select the 
independent public accountants within 
thirty days before or after the beginning 
of the Applicants’ fiscal year as required 
by section 32(a)(1) of the Act. 

Applicants' Legal Conclusions 

1. The Applicants believe that is 
possible to ensure that the selection of 
the independent public accountants 
should occur as proximate as possible to 
the beginning of a fund’s fiscal year 
while ensuring that each Applicant’s 
Board has the benefit of the Committee’s 
recommendations by expanding the 
thirty day period in which meetings of 
directors could consider the selection of 
the independent public accountants to 
ninety days after the end of their 
respective fiscal years. 

2. By permitting the scheduling of the 
selection of the independent public 
accountants through the expansion of 
the permitted period from thirty to 
ninety days, the SEC will allow review 
procedures that would (i) provide the 
Committees with a more realistic time 
frame for a detailed review of the 
services and results furnished by the 
independent public accountants to 
Applicants and (ii) enable each Board to 
give sufficient consideration to all of the 
information submitted by their 
respective Committee prior to making 
their selection. Further, the process will 
more accurately reflect the practicalities 
of doing business in complexes having a 
substantial number of funds as opposed 
to funds operated on an individual 
basis. 

For the Commission, by the Division of 
Investment Management, under delegated 
authority. 

Jonathan G. Katr, 

Secretary, 

|FR Doc. 89-176 Filed 1-4-89: 8:45 ami 
BILUNG coot 1010-01-M 


(Ret No. 1C-16722; 811-3656) 

FS Government Securities Income 
Fund, Inc.; Notice of Application 

December 28,1988. 

agency: Securities and Exchange 
Commission (“SEC"). 


ACTION: Notice of application for 
exemption under the Investment 
Company Act of 1940 (the “1940 Act"). 

Applicant: FS Government Securities 
Income Fund. Inc. (“Applicant"), 
(formerly YES Fund, Inc). 

Relevant 1940 Act Sections: Section 
8(f) and Rule 8F-1 thereunder. 

Summary of Application: Applicant 
seeks an order declaring that it ha9 
ceased to be an investment company 
under the 1940 Act. 

Filing Date: The application was filed 
on September 23,1988, and amended on 
December 22,1988. 

Hearing or Notification of Hearing: If 
no hearing is ordered, the application 
will be granted. Any interested person 
may request a hearing on this 
application, or ask to be notified if a 
hearing is ordered. Any requests must 
be received by the SEC by 5:30 p.m., on 
January 23,1989. Request a hearing in 
writing, giving the nature of your 
interest, the reason for the request, and 
the issues you contest. Serve the 
Applicant with the request either 
personally or by mail, and also send it to 
the Secretary of the SEC. along with 
proof of service by affidavit, or, for 
lawyers, by certificate. Request 
notification of the date of a hearing by 
writing to the Secretary of the SEC. 
ADDRESSES: Secretary. SEC, 450 5th 
Street, NW„ Washington, DC 20549. 
Applicant, 230 Park Avenue, New York, 
New York 10169. 

FOR FURTHER INFORMATION CONTACT: 

Barbara Chretien-Dar, Staff Attorney, 
(202) 272-3022 or H.R. Hallock, Jr., 
Special Counsel, (202) 272-3030 
(Division of Investment Management, 
Office of Investment Company 
Regulation). 

SUPPLEMENTARY INFORMATION: 

Following is a summary of the 
application: the complete application is 
available for a fee from either the SECs 
Public Reference Branch in person, or 
the SEC’s commercial copier (800) 231- 
3282 (in Maryland (301) 256-4300). 

Applicant's Representations: 

1. Applicant, a California corporation, 
registered as an open-end, diversified 
management investment company and 
filed a Registration Statement on Form 
N-l under Section 8(b) of the 1940 Act 
on February 4, 1983. Applicant's initial 
registration statement was declared 
effective on April 18.1983 and the initial 
public offering commenced immediately 
thereafter. 

2. On August 25,1987. Applicant’s 
Board of Directors approved and 
adopted an Agreement and Plan of 
Reorganization (the “Plan") under which 


all of its assets and liabilities would be 
transferred to the Government 
Securities Income Trust series of Fund 
Source, a Massachusetts business trust 
registered as an investment company 
under the 1940 Act. A majority of 
Applicant’s shareholders approved the 
Plan at a Special Meeting held October 
2,1987. 

3. Pursuant to the Plan, Applicant 
transferred to the Government 
Securities Income Trust series of Fund 
Source (the “New Series”) all of its 
assets, including Applicant’s portfolio 
securities on October 13,1987. In 
consideration, the New Series assumed 
all of Applicant’s obligations and 
liabilities and delivered to Applicant 
shares of beneficial interest in the New 
Series (the “New Shares"). Applicant 
distributed the New Shares pro rata to 
its shareholders at relative net asset 
value in complete liquidation. Each 
shareholder of record as of October 13, 
1987, received one New Share for each 
share of Applicant. As of August 14, 

1987, Applicant has 14,688,085.152 
shares outstanding, having an aggregate 
net asset values of $101,984,270 and a 
per share net asset value of $6.94. The 
voting rights of the New Shares are 
identical to those of Applicant’s shares. 

4. The reorganization expenses, 
consisting of accounting, printing, proxy 
solicitation, administrative and certain 
legal expenses, were approximately 
$143,000. These expenses were allocated 
equally between Applicant and the New 
Series. 

5. Applicant has retained no assets 
and has no debts or liabilities. Except 
for the transaction described. Applicant 
has not, within the last 18 months, 
transferred any of its assets to a 
separate trust, the beneficiaries of which 
were or are securityholders of 
Applicant. Applicant is not a party to 
any litigation or administrative 
proceeding. As of the time of filing the 
application, Applicant had no 
shareholders. 

6. Applicant is not engaged and does 
not propose to engage in any business 
activities other than those necessary for 
the winding-up of its affairs. 

7. All of Applicant’s required N-SAR 
filings have been made, snd Applicant 
represents that all N-SAR filings will 
continue to be made until an order has 
been entered declaring that Applicant 
has ceased to be an investment 
Company. 

8. Applicant has not yet terminated its 
status as a California corporation. The 
corporation will be dissolved following 
the receipt of a tax clearance certificate 
from the California Franchise Tax 
Board. 
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For the Commission, by the Division of 
investment Management. muter delegated 
authority. 

Jonathan G. Kata. 

Secretory* 

|FR Doc. 80-140 Filed 1-4-99: 8.45 arrr| 
BILLING COOC r lO-St-W 


{Ret No. 35-247961 

Filings Under the Public Utility Holding 
Company Act of 1935 (“Act") 

December 29.198A. 

Notice is hereby given thal the 
following filling! 9 ) has/have been made 
with the Commission piasuanl to 
provisions of the Act and rules 
promulgated thereunder. All interested 
persons are referred to the 
appligation(s) and/or declaretionfs) for 
complete statements of the proposed 
transactuin(s) summarized below. The 
application fs) and/ a- declarationfs) and 
any ameridntent(s| thereto fs/am 
available for public inspection through 
the Commission’s Office of Public 
Reference- 

Interested persons wishing to 
comment or request a hearing o« the 
applicatvon(s) and/or decLirotfon(s) 
should submit their views in writing by 
[anuaxy 23.1989 ta the Secretary. 
Securities and Exchange Commission. 
Washington. DC 20549. and serve a copy 
on the relevant applicantfsj and/or 
declarants) at the addresses) specified 
below. Proof of service (by affidavit or. 
in case of an attorney at !aw r by 
certificate) should be fited with the 
request. Any request for hearing shall 
identify specifically the issues of feet or 
law that are disputed- A person who so 
requests will be notified of any hearing, 
if ordered, and wtU receive a copy of 
any notice or order issued in the matter. 
After said date, the applicationfs) and/ 
or declarations). as filed or as 
amended, may be granted and/or 
permitted to become effective. **' 

System Fuels. Inc*, et aL (70-7574/ 

System Fuels, Inc. fSFT*). 639 Loyola 
Avenue, New Orleans. Louisiana 70113. 
and SR> parent companies, Arkansas 
Power A light Company, 425 West 
Capital: 40th Floor, little Rock, 

Arkansas 72201, Louisiana Power A 
light Company, 142 Delaronde Street 
New Orleans, Louisian*70114. 
Mississippi Power A Light Company. 

P.O. Box 1640, Jackson. Mississippi 
39215-1640 and New Orleans Public 
Service Inc.. 317 Baronne Street. New 
Orleans, Louisiana 70112 (collectively. 
“Parents")^ all of whom are subsidiaries 
of Middle South Utilities. Inc.. a 
registered holding company, have filed a 


deicaration pursuant to sections 6 (a). 7 
and 12 (b) of the Act and Rule 45 
thereunder. 

In order to finance its fuel oil 
inventory and related receivables. SFf 
proposes to enter into and borrow under 
a revolving credit agreement f "Credit 
Agreement^) with Bank of America 
National Trust and Savings Association 
(“B of A ,r ) pursuant to which Bof A 
would make revolving credit loans 
(“Loans") to SFI in an aggregate 
principal amount of op to $30 million. 
The Loans would bear interest from the 
date thereof at one of three rates, to be 
.specified at SFI’s option at the time each 
l.oan is made. A!! outstanding Loans 
would be due and payable no later than, 
and the Credit Agreement would expire 
on, January 31.1992 unless otherwise 
extended. The expiration date may be 
extended on a year-to-year basis, 
provided that the terms of any such 
extension are no less favorable to SFf 
than those set forth in SFTs declaration. 

As security for the Loans. SFI and B of 
A will enter into a Security Agreement 
whereby SFI will grant B of A a security 
interest in SFTs fuel oil inventory in 
storage at specified locations in the 
states of Arkansas, Louisiana and 
Mississippi* together with the proceeds 
thereof, and in SFTs accounts receivable 
from the Parents and nonaffi Hated third 
parties- In order to grant a security 
interest in inventory in storage at 
specified locations in Louisiana. SFI will 
deliver in pledge to B of A a Collateral 
Mortgage Note in the principal amount 
of up to $50 million secured by an Act of 
Collateral Chattel Mortgage on such 
inventory. As further inducement to B of 
A. the Parents will execute an 
agreement, acknowledging and 
consenting to the granting to B of A of a 
security interest in SFT$ accounts 
receivable arising from feel oil sales by 
SFI to the Parents- 

For the CD.nmwfwocv. by the Urvlsicn of 
investment Management, pursuant te 
delegated authority. 

Jonathan G. Katz. 

Secretary .. 

(FR Doc. 89-147 FHed 1 -4 - eft &45 am) 

BILLING COO€ tOtO-OI-4* 


IR %L No. IC-1672S, (812-7159)1 

Scudder California Tax Free Trust et 
aU Application 

December 29.1908. 

AGENCY: Securities and Exchange 
Commission ("SECT 
ACTION: Notice of Application for 
Exemption under the Investment 
Company Act of 1940 (“1940 Act ). 


Applicants?Scudder California Tax 
Free Trust (including each series 
thereof), Scudder Cash Investment 
Trust. Scudder Development Fund. 
Scudder Equity Trust f including each 
series thereof). Scudder Global Fund 
Inc. (including each series thereof). 
Scudder GNMA Fund. Scudder 
Government Money F\md. Scudder 
Growth and Income Fund. Scudder 
Income Fund, Scudder Iitfernational 
Fund. Inc., Scudder Municipal This! 
(including each series thereof). Scudder 
Mutual Fund. Inc. (including each series 
thereof). Scudder State Tax FVee Tru 9 t 
(including each aeries thereof), Scudder 
Target Fund (including each series 
thereof). Scudder Tax Free Money Fund. 
Scudder Tax Free Target Fund 
(including each series thereof)* Scudder 
Treasurers Trust (including each series 
thereof). Scudder Variable Life 
Iiwestmenf Fund (imduding each series 
thereof). AARP Cash Investment Funds 
(including each series thereof), AARP 
Growth Trust (including each series 
thereof). AARP income Trust (including 
each series thereof), and AARP Insured 
Tax Free Income Trust (including each 
series thereof) (collectively, the 
“Funds’*). 

Relevant 1940 Act Sections: 

Exemption is requested under section 
6(c) of the 1940 Act from the provisions 
of sectfon 32(a](l) of the 1940 Act. 

Summary* of Application: Applicants 
seek an order to permit them and any 
future funds advised by Scudder, 
Stevens & Clark, Inc. or distributed by 
Scudder Fund Distributors, Inc., or their 
affiliates to fife with the SEC financial 
statements signed or certified by an 
independent public accountant selected 
at a board of trustees or directors 
meeting held within 90 days before or 
after the beginning of their respective 
fiscal years. 

Filing Dates: The Application was 
filed on October 25.198a. ^ 

Hearing or Notification of Hearing: If 
no hearing is ordered, the application 
will be granted. Any interested person 
may request a hearing on this 
application, or ask to be notified if a 
hearing Is ordered. Any requests must 
be received by the SEC by 5:30 p.m., on 
January 20.1969. Request a hearing in 
writing, giving the nature of your 
interest, the reason for the request, and- 
the Issues yon contest. Serve the 
Applicants with the request, either 
personally or by mail, and also send it Id 
the Secretary of the SEC along with 
proof of sendee by affidavit or, for 
attorneys, by certificate. Request with 
proof of service by affidavit or, for 
attorneys, by ce rt ifica tes Request 
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notification of the date of a hearing by 
writing to the Secretary of the SEC. 
addresses: Secretary, SEC, 450 Fifth 
Street, NW., Washington, DC 20549. 
Applicants, Scudder, Stevens A Clark, 
Inc., 175 Federal Street, Boston, 
Massachusetts 02110. 

FOR FURTHER INFORMATION CONTACT: 
Bibb L Strench, Staff Attorney (202) 
272-2856 or Karen L. Skidmore, Branch 
Chief (202) 272-3023, Office of 
Investment Company Regulation. 
SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application; the complete application is 
available for a fee from either the SEC’s 
Public Reference Branch In person, or 
the SEC’s commercial copier (800) 231- 
3282 (in Maryland (301) 258-4300). 

Applicant's Representations 

1. The Funds are open-end 
management investment companies with 
different objectives and policies. 

Scudder International Fund, Inc., 
Scudder Mutual Funds, Inc., and 
Scudder Global Fund, Inc. are organized 
as corporations under the law of the 
State of Maryland. Each of the other 
Funds is organized as a business trust 
under the laws of the Commonwealth of 
Massachusetts. Scudder, Stevens, & 
Clark. Inc. serves as investment adviser 
or subadviser to all of the Applicants. 
Scudder Fund Distributors, Inc. serves 
as principal underwriter to all of the 
Applicants. 

2. Each of the Applicants is governed 
by a Board of Directors or Trustees 
(hereinafter “Board of Trustees" or 
‘Trustees**), of which at least forty 
percent (40%) of the members are not 
“interested persons’* within the meaning 
of section 2(a)(19) of the 1940 Act. 

3. No Fund is required to hold annual 
shareholders* meetings. Each Fund holds 
regularly scheduled Board of Trustees 
meetings four times each year, generally 
once a quarter. The Funds have various 
fiscal years and have Boards of Trustees 
of differing sizes and composition, 
although most Board members are 
Trustees of more than one Fund. 

4. The selection of an independent 
public accountant is based on the 
recommendation of the Audit Committee 
of each Board, which is comprised 
entirely of the non-intercsted Trustees 
and often meet on a different day than 
its respective Board. 

5. The Applicant’s respective fiscal 
year end dates are staggered as follows: 
March 31 (Scudder California Tax Free 
Fund, Scudder GNMA Fund, Scudder 
International Fund, Inc. and Scudder 
State Tax Free Trust); June 30 (Scudder 
Cash Investment Trust, Scudder 
Development Fund, Scudder Global 


Fund, Inc., Scudder Government Money 
Fund, and Scudder Mutual Funds, Inc.); 
September 30 (Scudder Equity Trust, 
AARP Cash Investment Funds. AARP 
Growth Trust, AARP Income Trust, and 
AARP Insured Tax Free Income Trust); 
and December 31 (Scudder Growth and 
Income Fund, Scudder Income Fund, 
Scudder Municipal Trust. Scudder 
Target Fund, Scudder Tax Free Money 
Fund, Scudder Tax Free Target Fund, 
Scudder Treasurers Trust, and Scudder 
Variable Life Investment Fund). 

6. Each Fund prefers to hold one of its 
quarterly Board meetings promptly after 
substantial completion of the annual 
audit, which is normally 30 to 60 days 
following the fiscal year-end. The audit 
committees review the results of the 
annual audit, in addition to 
recommending to the full Boards the 
selection of an independent public 
accountant concurrently. Regularly 
scheduled in-person Board meetings for 
each Fund are held once a quarter. 

Applicant's Legal Conclusions 

1. Because of the timing of the Board 
meetings that follow completion of the 
annual audits and the desire to have 
Board meetings relatively evenly spaced 
out, it is not always practicable for each 
of the Funds to have its Board of 
Trustees meeting within 30 days before 
or after the beginning of each Fund’s 
fiscal year. Because Funds with different 
fiscal year-ends but with the same 
Boards of trustee typically have 
meetings on the same day, scheduling 
problems can arise when the Board of a 
Fund which has just reached its fiscal 
year-end must meet within the next 30 
days to select an independent public, 
accountant whereas the Board of a 
different Fund, comprised of the same 
members, is not so constrained. It would 
be unnecessarily expensive to hold 
special meetings of Trustees each year 
for the sole purpose of selecting an 
independent pubic accountant. Instead, 
economies of scale and the best interest 
of each Fund’s shareholders suggest that 
the non-interested Trustees of each 
Fund select an independent public 
accountant at a regularly scheduled 
Board meeting each year. 

2. Expanding the 30-day window to 90 
days would (1) allow each Applicant to 
consider the selection of an independent 
public acountant at a regularly 
scheduled Board meeting, (2) provide 
time for detailed review by each Fund of 
the services provided by the 
independent accountant, including an 
enhanced consideration of all 
information developed by each Fund’s 
Audit committee regarding the 
independent public accountants. The 
Applicants submit that it is preferable to 


avoid the extra expense and 
inconvenience of holding additional 
Board meetings solely for the purpose oi 
selecting independent public 
accountants, as would be required if the 
30-day window were not expanded. 

3. The Applicants submit that the 
requested exemption is consistent with 
the logistics of efficiently operating a 
complex consisting of many funds. 

For th* Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

Iona than G. KaU. 

Secretory . 

(FR Doc. 89-177 Filed 1-4-89; 8:45 am] 

BILLING COOE S010-01-M 


DEPARTMENT OF STATE 
(Public Notice 1089J 

Master Plan Presented for the National 
Foreign Affairs Training Center 
Meeting ~ 

The Department of State will presenl 
its Master Plan for the National Foreign 
Affairs Training Center to be built at 
Arlington Hall Station, Route 50 and 
George Mason Drive. Arlington, 

Virginia. The meeting will be held at 
The Foreign Service Institute, 1400 Key 
Boulevard, Arlington, Virginia, on 
Tuesday, January 10,1989. from 7:00 to 
9:00 p.m. 

The purpose of the meeting is to 
provide an update on Master Plan 
revisions and to obtain public views and 
comments. The Department of State 
encourages the attendance of citizens, 
community associations, historic 
presevation organiztions, and other 
interested members of the public. 

The Master Plan documents are 
available for review prior to this public 
presentation at the following locations: 
Arlington County Central Library, 
Virginia Room, 1015 N. Quincy Street, 
Arlington. VA 22201, Tel: 703-284- 
8181 

Arlington County, Department of 
Community Planning. Housing and 
Development, Mr. William Thomas, 
6th Floor Comprehensive Planning 
Office, #1 Courthouse Plaza, 2100 
North Clarendon Boulevard, 

Arlington, VA 22201, Tel: 703-358- 
3563 

VVKR Inc. (Architects), Mr. Peter 
Widmer, 901 N. Pitt Street, Arlington, 
VA 22314. Tel: 703-549-9200 
Department of State, Office of Real 
Property, Mr. Mark Butowsky or Mr. 
Robert Mack, Room 1415, 2401 E 
Street, Washington, DC 20520, Tel: 
202-663-1723, Tel: 202-663-1354 
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National Capital Planning Commission. 
Mr. Lee Feldman. 1325 G Street, NW. 
10th Floor, Washington. DC. Tel: 202- 
724-0174. 

Any further questions about the 
meeting should be directed to Mr. Mark 
Butowsky. Project Manager (Telephone 
202-663-1723). or Mr. Robert Mack. 
Director, Office of Real Property, 
Department of State. 2401 E Street NW.. 
Room 1415, Washington. DC 20520 
(Telephone 202-683-1.354). 

December 23.1988, 

William L Camp 

Associate Director for Management, 

(FR Doc. 86-282 Filed 1-4-89; 10:15 am| 

B'-L NG CODE 4710-34-11 


DEPARTMENT OF THE TREASURY 
Customs Service 

Notice That Entry/Entry Summary 
Required For Importation of Hong 
Kong Textiles; Guam Kashyu, Inc., et a!. 

agency: U.S. Customs Service, 
Department of the Treasury. 
ACTiON^General notice. 


Section 142.13(c)(2). Customs 
Regulations (19 CFR 142.13(c)(2)). 
provides that entry summary 
documentation, with estimated duties 
attached, or a withdrawal for 
consumption with estimated duties 
attached, shall be filed at the time of 
entry before release of any merchandise 
of a class designated by Customs. Based 
on this authority. Customs is requiring, 
as of February 1,1989. that an entry/ 
entry summary (a “live” entry) be filed 
for all imported textiles and textile 
articles of Hong Kong origin which have 
a textile category number. The 
Departments of Commerce and Treasury 
have concurred that “live" entries be 
required for the importation of these 
textiles and textile articles. This 
procedure is necessary to assure timely 
and accurate reporting of textile 
shipments of Hong Kong origin. 

Dated: December 30.1988. 

Michael H. Lane, 

Acting Commissioner of Customs. 

[FR Doc. 89-142 Filed 1-4-89 8:45 am] 

BILLING COOE *8 20-02-M 


VETERANS ADMINISTRATION 


evaluation of health care systems and 
with testing new methods of health care 
delivery and management. Applications 
are reviewed for scientific and technical 
merit and recommendations regarding 
their funding are prepared for the 
Assistant Chief Medical Director for 
Research and Development 

The meeting will be open to the public 
(to the seating capacity of the room) at 
the start of the January 11th session for 
approximately one hour to cover 
administrative matters and to discuss 
the general status of the program. 

The closed portion of the meetings 
involves: Discussion, examination, 
reference to, and oral review of staff 
and consultant critiques of research 
protocols, and similar documents. 

During this portion of the meeting, 
discussion and recommendations will 
deal with qualifications of personnel 
conducting the studies, the disclosure of 
which would constitute a clearly 
unwarranted invasion of personal 
privacy, as well as research information, 
the premature disclosure of which 
would be likely to significantly frustrate 
implementation of proposed agency 
action regarding such research projects. 
As provided by subection 10(d) of Pub. 

L. 92-463, as amended by Pub. L. 94-409. 
_ closing portions of these meetings is in 
accordance with6 U.S.CL552b (cj(6) and 
(9)(B). 

Due to the limited seating capacity of 
the room, those who plan to attend the 
open session should contact Mrs. 
Carolyn Smith. Program Analyst. Health 
Services Research and Development 
Service. 810 Vermont Avenue*NW., 
Washington. DC. 20420, (phone: 202/ 
233-5365) at least 5 days before the 
meeting. 

Dated: December 12.1988. 

By direction of the Administrator 
Rosa Maria Fontanez, 

Committee Management Officer. 

(FR Doc. 89-115 Filed 1-4-89; 8:45 am| 

BILLING COOE 4320-01-M 


summary: Effective February 1,1989. 
Customs will require the filing for an 
entry/entry summary (“live” entry) for 
all textiles and textile articles of Hong 
Kong origin which have a textile 
category number. 

EFFECTIVE date: February 1.1989. 

FOR FURTHER INFORMATION CONTACT: 
Dick Crichton. Office of Trade 
Operations. (202) 566-9443. 
SUPPLEMENTARY INFORMATION: U.S. 
Customs does not monitor a quota for 
textiles and textile articles from Hong 
Kong. However, quota levels have been 
established and are administered by the 
Department of Commerce. Current quota 
limits were published in the Federal 
Register (53 FR 46911) on November 21. 
1988. 


Scientific Review and Evaluation 
Board for Health Services Research 
and Development; Meeting 


The Veterans Administration gives 
notice under Pub. L 92-463 that an 
advisory committee meeting of the 
Scientific Review and Evaluation Board 
for Health Services Research and 
Development will be held at the Vista 
International Hotel. 1400 M Street NW.. 
Washington, DC, on January 11,12 and 
13.1989. The meetings will convene at 8 
a.m. on January 11,12 and 13 and 
adjourn at 5 p.m. on January 11 and 12. 
1989. The meeting will adjourn at 3:30 
p.m. on January 13,1989. The purpose of 
the meetings will be to review research 
and development applications 
concerned with the measurement and 
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Sunshine Act Meetings 


Federal Register 

Vol. 54. No. 3 

Thursday. January 5. 1989 


This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government In the Sunshine 
Act” (Pub. L 94*409) 5 U.S.C. 552b(e)(3). 


FEDERAL ELECTION COMMISSION 
DATE AND TIME: Tuesday. January 10. 
1989.10:00 a.m. 

PLACE: 999 E Street. N W.. Washington. 
DC. 

status: This meeting will be closed to 
the public 

ITEMS TO BE DISCUSSED: 

Compliance matters pursuant to 2 U.S.C. 
437g. 

Audits conducted pursuant to 2 U.S.C. 437g, 
438(b). and Title 28. U.S.C. 

Matters concerning participation in civil 
actions or proceedings or arbitration. 
Internal personnel rules and procedures or 
matters affecting a particular employee. 
• « * * • 

DATE AND TIME: Thursday. January 12. 
1989, 10:00 a.m. 

place: 999 E Street NW., Washington, 
DC (Ninth Floor). 


STATUS: This meeting will be open to the 
public. 

MATTERS TO BE CONSIDERED: 

Setting of Datc3 for Future Meetings. 
Correction and Approval of Minutes. 
Certification for Payment of 1988 Primary 
Matching Funds. 

Status of Presidential Audits 
Advisory Opinion 1987-31 
Reconsideration 

Terry Classen on behalf of the Chicago 
Board Options Exchange 
Administrative Matters 

PERSON TO CONTACT FOR INFORMATION: 

Mr. Fred Eiland, Information Officer. 
Telephone: 202-376-3155. 

Marjorie W. Emmons. 

Secretary of the Commission. 

[FR Doc. 69-245 Filed 1-3-89: 2:19 pm| 

BILLING COOC 671S-01-M 


FEDERAL MARITIME COMMISSION 

time ano DATE: 10:00 a.m.—January 10. 

1989. 

PLACE: Hearing Room One—1100 L 


Street, NW.. Washington, DC 20573- 
0001. 

status: Closed. 

MATTERS TO BE CONSIDERED: 

1. Consideration of Fact Finding Investigation 

No. 15 Report. 

2. United States/People’s Republic of China 

Trade Developments. 

3. Agreement No. 203-011223—Transpacific 

Stabilization Agreement. 

4. Docket No. 87-8—Actions to Adjust or 

Meet Conditions Unfavorable to 
Shipping in the United States/Peru 
Trade—Consideration of Comments. 

CONTACT PERSON FOR MORE 
INFORMATION: Joseph C. Polking. 
Secretary, (202) 523-5725. 

Joseph C. Polking, 

Secretary. 

[FR Doc. 89-258 Filed 1-3-89; 3:27 pm| 

BILLING CODE 6730-01-41 
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Federal Register 

Vol. 54. No. 3 

Thursday. January 5. 1989 


This section of the FEDERAL REGISTER 
contains editorial corrections of previously 
published Presidential. Rule, Proposed 
Rule, and Notice documents and volumes 
of the Code of Federal Regulations. 

These corrections are prepared by the 
Office of the Federal Register. Agency 
prepared corrections are issued as signed 
documents and appear in the appropriate 
document categories elsewhere in the 
issue. 


DEPARTMENT OF COMMERCE 

National Institute of Standards and 
Technology 

(Docket No. 81015-8215] 

Proposed Revision of Federal 
Information Processing Standard 

Correction 

In notice document 88-28837 beginning 
on page 50435 in the issue of Thursday. 
December 15,1988. make the following 
correction: 

On page 50437, in the second column, 
under “11.T\ in the third line, “June 15. 
1989“ should read “(six months after 
date of publication of final document in 
the Federal Register)”. 

billing code isos-oi-d 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 

Privacy Act of 1974; Amendment to 
Existing System of Records 

Correction 

In notice document 88-27422 beginning 
on page 48038 in the issue of Tuesday. 
November 29.1988, make the following 
correction: 

On page 48040, in the first column, 
under “storage", “orders" should read 
“folders". 

BILUNG COOE 1505-01-0 


FEDERAL RESERVE SYSTEM 

Johnson Heritage Bancorp, Ltd., et al.; 
Formations of, Acquisitions by, and 
Mergers of Bank Holding Companies 

Correction 

In notice document 88-28546 beginning 
on page 50095 in the issue of Tuesday. 
December. 13,1988, make the following 
correction: 


On page 50095, in the third column, in 
the last paragraph, in the first 
!ine,“Johnston" should read “Johnson". 

BtLLING COOE 1505-01-0 


DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

(Docket Nos. CP89-364-000 et al.) 

Columbia Gulf Transmission Co. et al.; 
Natural Gas Certificate Fillings 

Correction 

In notice document 88-29535 beginning 
on page 51898 in the issue of Friday, 
December 23,1988, make the following 
correction: 

On page 51902, in the First column, in 
the third line, the docket number should 
read "CP89-368-000". 

BILUNG COOE 1505-01-0 


DEPARTMENT OF LABOR 

Mine Safety and Health Administration 

30 CFR Part 15 

Requirements for Approval of 
Explosives and Sheathed Explosive 
Units 

Correction 

In rule document 88-26410 beginning 
on page 46748 in the issue of Friday. 
November 18,1988, make the following 
corrections: 

1. On page 46748, in the First column, 
under effective dates, in the seventh 
line. “November 20,1989“ should read 
“January 17,1990“. 

2. On the same page, in the second 
column, in the fifth complete paragraph, 
in the First line, “explosive" should read 
“explosives". 

3. On page 46750. in the 2nd column, 
in the 5th complete paragraph, in the 
17th line, “sheathed" was misspelled. 

4. On page 46751, in the second 
column, in the first paragraph, the 16th 
line should read “approval of a similar 
product or an". 

5. On the same page, in the third 
column, in the second complete 
paragraph, in the second line, 
“explosive” was misspelled. 

6. On page 46752, in the 2nd column, 
in the 1st complete paragraph, in the 


11th line, “designed" should read 
“design". 

7. On the same page, in the same 
column, in the third complete paragraph, 
the eighth line should read “includes an 
impact test for sensitivity.". 

8. On the same page, in the third 
column, in the First complete paragraph, 
in the first line, “and" should read “an". 

9. On page 46753. in the 1st column, in 
the 1st complete paragraph, in the 13th 
line. “MSHAS" should read “MSHA". 

20. On the same page, in the same 
column, in the second complete 
paragraph, in the eighth line, “us“ 
should read “use". 

21. On the same page, in the same 
column, in the third complete paragraph, 
in the First line, “established" should 
read “establish". 

22. On page 46755, in the second 
column, under Section 15.11. in the 
second paragraph, in the seventh line 
from the bottom, “A" should read “a". 

23. On page 46756. in the second 
column, in the third complete paragraph, 
in the seventh line, “85*F" should read 
"86* F". 

8 15.1 (Corrected) 

24. On page 46761, in the second 
column, in § 15.1, in the first paragraph, 
in the First line, “requirements" was 
misspelled. 

25. On the same page, in the third 
column, in the fifth and sixth lines from 
the top. the date “November 20,1989" 
should read “January 17,1990". 

§ 15.2 (Corrected] 

26. On the same page, in the same 
column, in § 15.2, in the first line from 
the bottom, “designated" should read 
“designed". 

§ 15.4 (Corrected) 

27. On page 46762, in the second 
column, in 8 15.4(e)(3), in the first line, 
“change" should read “changes". 

§ 15.7 (Corrected) 

28. On page 46763, in the First column, 
in § 15.7(c). in the First line, “other" 
should read “outer". 

§ 15.30 (Corrected] 

29. On page 46764, in the 3rd column, 
in $ 15.30(d)(1), in the 13th and 14th 
lines, the effective date should read 
"January 17.1989". 

30. On page 46765, in the second 
column, in 5 15.30(f), in the seventh and 


















352 


Federal Register / Vol. 54, No. 3 / Thursday, January 5, 1989^Correction3 


eighth lines the effective date should 
read "January 17.1989 *. 

BILLING CODE 1505-01*0 


DEPARTMENT OF LABOR 

Occupational Safety and Health 
Administration 

29 CFR Part 1915 

[Docket No. S-047J 

Safety Standards for Scaffolds Used in 
Shipyard Employment 

Correction 

In proposed rule document 80-27003 
beginning on page 48182 in the issue of 
Tuesday, November 29.1988. make the 
following correction: 

On page 48211, in the second column, 
in the 10th line from the bottom. "(1) M 
should read "(l)". 


BILLING COOC 1505-01-0 
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DEPARTMENT OF THE INTERIOR 

Minerals Management Service 

30 CFR Parts 202, 206, 210, and 212 

Revision of Geothermal Resources 
Valuation Regulations and Related 
Topics 

agency: Minerals Management Service 
(MMS), Interior. 

action: Notice of proposed rulemaking. 

summary: The Minerals Management 
Service (MMS) is proposing to amend 
and clarify existing regulations to define 
the value, for royalty purposes, of 
geothermal resources produced from 
Federal lands administered by the 
Departments of the Interior and 
Agriculture. Geothermal resources on 
Indian (Tribal and allotted) lands are 
excluded from this proposed rulemaking. 
Existing regulations provide only 
general guidance for the valuation of 

geothermakproduction. The amended. _ 

rule will provide industry and the public 
with a comprehensive and consistent 
geothermal valuation policy and 
standards for valuing geothermal 
resources and geothermal byproducts. 
dates: Written comments must be 
received on or before March 6,1969. 
address: Written comments may be 
mailed to Minerals Management 
Service, Royalty Management Program, 
Rules and Procedures Branch, Denver 
Federal Center, Building 85, P.O. Box 
25165, Mail Stop 662, Denver, Colorado 
80225, Attention: Dennis C. Whitcomb. 

A public hearing may be held at a 
future date. The time and location will 
be announced in a future notice 
published in the Federal Register. 

FOR FURTHER INFORMATION CONTACT: 
Dennis C. Whitcomb. Chief, Rules and 
Procedures Branch. (303) 231-3432, (FTS) 
326-3432. 

SUPPLEMENTARY INFORMATION: The 

principal authors of this proposed 
rulemaking are Charles Brook and 
Michael Throckmorton, Royalty 
Valuation and Standards Division. 

Royalty Management Program, MMS. 

I. Introduction 

The Geothermal Steam Act of 1970, 30 
U.S.C. 1001-1025 (the Act), established 
the statutory framework for the leasing 
and management of geothermal 
resources on public, withdrawn, and 
acquired lands administered by the 
Departments of the Interior and 
Agriculture. The Act mandates that 
geothermal leases will provide for a 
royalty on the amount or value of steam, 
or any other form of heat or energy, and 
byproducts derived from production 


under the lease and sold or utilized by 
the lessee or reasonably susceptible to 
sale or utilization by the lessee. The 
Geothermal Resources Lease (the lease 
instrument) expands on the royalty 
provisions of the Act by adding that 
royalties must be paid on the amount or 
value of geothermal resources produced, 
processed, removed, sold, or utilized 
from the lease or reasonably susceptible 
to sale or utilization by the lessee. 
However, the lease instrument provides 
that unused geothermal resources may 
be reinjected into the subsurface 
without payment of royalties if such 
reinjection is approved by the proper 
authority. 

The Act delegates to the Secretary of 
the Department of the Interior all 
authority for the administration of 
Federal geothermal leases, including 
issuance of rules and regulations as 
appropriate to implement the Act. The 
lease instrument expressly authorizes 
the Secretary to establish minimum 
values for the purpose of computing 
royalties in accordance* with'applicable ~ 
regulations. Geothermal valuation 
regulations currently appear at 30 CFR 
206.350 and 206.351, which were 
redesignated from $ § 206.300 and 
206.301 in a Federal Register Notice 
published on January 15.1988 (53 FR 
1184). 

The foremost use of geothermal 
resources is the generation of electricity. 
The development of the geothermal 
industry in the United States received a 
significant boost with passage of the 
Public Utilities Regulatory Policies Act 
of 1978,16 U.S.C. 2601 (PURPA). The act 
provided both an avenue for the 
ownership of small power generation 
facilities by entities other than utilities 
and price incentives for the sale of 
electricity. The implementation of 
PURPA was particularly beneficial for 
geothermal development because 
lessees could commercially exploit more 
resources, particularly the smaller, 
moderate-temperature geothermal 
resources in remote areas. 

As a primary source of thermal 
energy, or heat, geothermal resources 
have a variety of uses, which was 
recognized by the Act. However, unlike 
oil, gas, coal, and other energy 
commodities, geothermal resources can 
neither be transported long distances 
nor stored; they must be utilized 
immediately after production and in 
close proximity to the production well. 
The temperature of the resource by-and- 
large dictates the type of utilization of 
the resource. Higher-temperature 
geothermal resources are predominantly 
used to generate electricity, which, 
consistent with the First Law of 
Thermodynamics, is essentially a form 


of energy converted from the thermal 
energy of the resource. Lower- 
temperature geothermal resources are 
suitable for direct utilization processes; 
that is, space heating and agricultural 
and manufacturing operations requiring 
process heat. The recovery of 
byproducts (sulfur, lead, zinc, potassium 
compounds, etc.) and demineralized 
water is feasible, but has not yet been 
accomplished on a commercial scale. 

The existing regulations provide only 
general guidance for the valuation of 
geothermal production. This is 
particularly true with respect to those 
resources that are utilized by the lessee 
and are not involved in a sales 
transaction. This proposed rulemaking is 
designed to provide greater clarity to 
geothermal valuation regulations. 
Currently, this greater clarity is provided 
by policy interpretation. 

To take advantage of electricity price 
incentives offered under PURPA, an 
increasing number of lessees are 
—utilizing-geothermal resources*directly nr 
their own powerplants for the 
generation and sale of electricity. In 
these situations, there are no sales of the 
resource on which to base value. 
Consequently, MMS established a 
geothermal netback procedure to value 
these "no sales" resources, relying 
primarily on the existing regulations at 
30 CFR 206.350(a)(2) and (b)(2). The 
netback valuation procedure was first 
applied in 1985. In addition, MMS 
developed guidelines for the valuation 
of geothermal resources that were sold 
prior to power generation, also relying 
on the existing regulations at 30 CFR 
206.350. The netback procedure and 
other guidelines for valuing Federal 
geothermal resources used to generate 
electricity were made available to the 
public in October 1987 with the issuance 
of a report entitled "Valuation of 
Federal Geothermal Resources— 
Electrical Generation." The netback 
procedure was revised in June 1988 to 
reflect changes effective March 1,1988, 
regarding MMS’s policy on computing 
transmission and generating deductions, 
including changes concerning the rates 
used to compute returns on investments. 

The guidelines appearing in the June 
1988 report "Valuation of Federal 
Geothermal Resources—Electrical 
Generation" (and its October 1987 
predecessor) represent MMS’s official 
valuation policy and are to remain in 
effect until new valuation regulations 
are published as a fmal rulemaking. 
Copies of the revised report may be 
obtained by contacting the person 
identified in the “Address" section of 
this preamble. 
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II. Purpose and Background 

The MMS is proposing to revise the 
current regulations regarding the 
valuation of geothermal resources to 
accomplish the following: 

(a) Clarify and expand on existing 
valuation policy and standards as they 
apply to geothermal resources used for 
electrical generation. 

(b) Provide clear standards for valuing 
geothermal resources used in direct 
utilization processes. 

(c) Provide clear standards fur valuing 
geothermal byproducts. 

(d) Place the geothermal royalty 
valuation in a format compatible with 
the valuation regulations for other 
leasable minerals. 

(e) Provide industry and the public 
with a comprehensive and consistent 
geothermal valuation policy. 

Structurally, these rules would modify 
the existing provisions and add new 
sections to Subpart H of 30 CFR Part 9 
202, 206, 210. and 212. These proposed , 
rules would be applied prospectively 
and would supersede aO currently 
effective geothermal resource valuation 
directives issued by MMS or its 
predecessor agency, the US. Geological 
Survey. The MMS anticipates that 
specific guidelines governing reporting 
requirements consistent with the 
geothermal valuation regulations will be 
incorporated into an MMS Geothermal 
Payor Handbook subsequent to the 
fHiblication of the final rule in the 
Federal Register. 

The purpose of the regulations is to 
define the value, for royalty purposes, of 
geothermal resources produced from 
Federal lands. Indian lands were 
excluded by the Geothermal Steam Act. 
Value can be determined in different 
ways, and these proposed rules explain 
how value would be established under 
various circumstances. Valuation 
Htandards are grouped according to how 
the geothermal resource is utilized: 
Electrical generation, direct utilization, 
and/or recovery of byproducts. Within 
‘*ach group, valuation standards are 
described according to the type of 
transaction: arm's-length or non-arm's- 
length and dispositions of the resource 
not subject to a sales transaction (the 
so-called "no sales" transactions). 
Valuation procedures are different Cor 
each group. 

The term "gross proceeds" is 
introduced into the valuation standards 
to replace the "total consideration' 1 
language at paragraph (a)(2) of 
8 206.350 l The concept* however, 
remains the same: Value cannot be less 
than the gross proceedaftotal - 
consideration) accruing toihe lessee for 


any disposition of the geothermal 
resource. 

Valuation standards for geothermal 
resources used to generate electricity 
follow the criteria and procedures, with 
certain modifications, established in the 
June 1988 report "Valuation of Fedora! 
Geothermal Resources—Electrical 
Generation." The proposed rulemaking 
codifies the netback procedure used for 
valuing geothermal resources under "no 
sales" situations. Valuation procedures 
for geothermal resources used in direct 
utilization processes follow the internal 
procedures and practice used by MMS. 

The proposed rule is a departure from 
the existing regulations. The chief 
difference is the elimination of the list of 
factors given at existing 30 CFR 
206.350(a) that were to be considered in 
establishing the value of geothermal 
resources. That list does not give 
priority to any particular factor. By 
contrast, the proposed rule establishes 
specific, conditions and procedures for 
valuing the resource. 

III. Requested Comments on Selected 
Issues 

The public is invited to comment on 
all aspects of the proposed rulemaking. 
Comments on specific sections should 
identify the section number and 
paragraph being addressed. In addition. 
MMS is requesting comments on the 
specific issues described below. 

Section 202.353 Measurement 
standards for reporting and paying 
royalties 

This proposed section establishes for 
the first time consistent units of 
measurement for reporting geothermal 
production for royalty purposes. In the 
past, geothermal production has been 
reported in a multitude of units, 
including kilowatthours and 
megawatthours of electricity, pounds 
and thousands of pounds of steam, and 
gallons of water. The MMS proposes to 
standardize the reporting units by 
specifying that valuations in terms of 
electricity would be reported as 
kilowatthours. valuations in terms of 
weight would be reported as thousands 
~ pounds; and valuations in terms of 
thermal energy would be reported as 
millions of Btu's. 

The MMS is proposing that direct 
utilization resources and commercially 
demineralized water be reported in units 
of hundreds of gallons to the nearest 
hundred gallons. However. MMS is 
unsure whether such a requirement is * * 
appropriate, or whether the reporting 
units should be in gallons or thousands 
of gallons. Accordingly. MMS is 
- requesting comments and 
recommendations on the proper 


reporting units when measurements are 
on a volume (gallonage) basis. 

Section 200352 Valuation standards 
for electrical generation 

This proposed section establishes 
procedures for valuing geothermal 
resources (steam and hot water) used to 
generate electricity. Values are 
determined in accordance with the type 
of transaction under which the resource 
is disposed: Arm’s-length sales, or non- 
arm's-length and "no sales" 
transactions. 

For geothermal resources sold under 
an arm's-length contract, proposed 
§ 206.352(b) would provide that the 
lessee's gross proceeds (revenue plus 
any other consideration directly or 
indirectly received for the disposition of 
the resource) accruing from the arm's- 
length sales transaction would establish 
the value of the resource for royalty 
purposes. This is a general rule that 
essentially follows the existing arm's- 
length valuation guidelines given in the 
June 1988 report "Valuation of Federal 
Geothermal Resources—Electrical 
Generation." However. MMS reserves 
the right under the proposed regulations 
to establish a different value if it 
determines that the contract does not 
reflect the total consideration passing 
between buyer and seller or discovers 
that the value is unreasonable owing to 
impropriety between the contracting 
parties. 

For geothermal resources used to 
generate electricity and not sold under 
an arm’s-length contract—that is, those 
resources sold to the lessee’s power¬ 
generating affiliate under a non-arm's- 
length contract or resources utilized by 
the lessee in its own powerplant and 
thus not subject to a sales contract— 
proposed } 200.352(c) would provide a 
sequence of benchmarks to value the 
resource. The value would be 
established in accordance with the first 
applicable of the following procedures: 

(1) The weighted average of the gross 
proceeds paid or received by the lessee 
under its own arm's-length contracts for 
the purchase or sale of similar quantities 
of like-quality resources in the same 
field; 

(2) The value determined by the 
netback method taking into account the 
lessee's costs of generating and 
transmitting electricity; or any other 
reasonable valuation method approved 
by MMS. 

(The word "lessee" also refers to the 
lessee's power-generating affiliate. See 
proposed definition of lessee in 
proposed section 206.351.) Under no 
circumstances, however, will MMS 
accept a value that Is less than the gross • 
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proceeds received by the lessee under 
its non-ami’s-length contract for the sole 
of geothermal resources from the lease. 
Gross proceeds always establishes a 
minimum value against which other 
values are compared. 

The MMS believes that the first 
valuation benchmark—the weighted 
average method—would be infrequently 
employed; there are likely few instances 
where the lessee, or the lessee’s power- 
generating affiliate, will purchase 
additional geothermal resources to 
supply the powerplant or where the 
lessee will have excess production to 
sell to other operators. However, it 
introduces two concepts that depart 
from valuation criteria commonly used 
for other leasable minerals, notably oil 
and gas: (1 j MMS is proposing that 
purchases~or sales of geothermal 
resources in other fields (the "area” 
concept) would not be considered in 
establishing geothermal values, and 12) 
the prices established in the contracts of 
other lessees in the same field would not 
be considered in establishing 
geothermal values. The physical and 
chemical characteristics of geothermal 
resources vary widely from field to field, 
primarily because of differences in 
temperature, salinity, phase, and 
producibility of the geothermal fluid. 
Even in geothermal provinces, such as 
the Saiton Trough of Southern California 
and adjacent Mexico, the physical and 
chemical characteristics of the 
geothermal fluids from each of the many 
fields are different. Geothermal fluid 
characteristics dictate the type of 
conversion technology and design of the 
powerplant for utilization of a particular 
geothermal resources. For these reasons, 
MMS believes that a valuation based on 
comparison to contract sales outside of 
any given field is inappropriate. 
Accordingly, the “area*’ concept no 
longer would be used for geothermal 
resource valuation. Comments are 
invited regarding this concept. 

With respect to th6 second concept, 
several factors can influence the value 
or price of geothermal resources even 
within the same filed. A major factor is 
the variety of methods used to establish 
geothermal price in arm’s-length 
contracts. For example. 8t the Geysers 
steam field in California, the sales prices 
of the steam resource vary by a factor of 
more than two, owing to the multiple 
methods of computing those prices. 

Some of the stem is priced in terms of 
net kilowatthours generated based on 
the purchaser’s avoided costs of fossil 
and nuclear fuels used in conventional 


powerplants. Other steam Is priced in 
terms of thousands of pounds delivered 
based on a variety of economic indexes 
Another factor that can influence 
geothermal values is powerplant 
efficiencies. Because of design and age 
differences, each powerplant has a 
different efficiency for converting heat 
into electricity. As a general rule, 
operators of the more efficient 
powerplants are willing to pay higher 
prices for the geothermal resource 
because of cheaper conversion costs. 
Powerplant efficiencies thus can 
significantly affect the unit price of the 
resource. Considering the complexity of 
the factors Involved, MMS believes that 
a geothermal valuation based on prices 
established in the contracts of other 
lessees in the field in not appropriate. 
This concept also would eliminate from 
consideration any valuation based on a 
majority price as currently provided for 
at 30 CFR 206.350(a)(1). The MMS has 
found that the establishment of a 
majority price is impracticable for 
geothermal resource valuation 8nd is 
proposing to abandon this procedure. 
Comments are requested on this concept 
of not using prices established in other 
lessee’s contracts to determine value. 

The use of the First ’’other than arm’s- 
length” valuation benchmark would be 
predicated on the lessee's sale, 
purchase, or other disposition of a 
"similar quantity’’ of like-quality 
resource. The intent of this limiting 
condition is to avoid a valuation based 
on sales or purchases of small volumes 
that would unduly affect the value of the 
majority of the lessee’s production. 

The MMS anticipates that the 
procedure prescribed in the second 
benchmark will be the predominant 
valuation method used to value 
geothermal resources that are used to 
generated electricity and disposed under 
non-arm’s-length and no sales 
situations. When geothermal resources 
are used to generate electricity—that is, 
the thermal energy of the resource is 
converted into higher priced electical 
energy—MMS believes that the value of 
the resource is effectively enhanced by 
the conversion process. The netback 
procedure compensates for this 
enhancement of value by subtracting the 
costs of electrical generation and 
transmission—the transmission and 
generating deductions described in 
proposed § § 206.343 and 206.354, 
respectively—from the sales price of the 
electricity. However, several in the 
geothermal industry believe that the 
netback procedure yields values that are 


unrealistically high and thus do not 
reflect a "market value” on which 
royalties should be based. Accordingly, 
MMS is seeking comments on whether 
the netback procedure should be 
modified and, if so, how. 

One of Industry’s more serious 
concerns regarding the netback 
calculation is the rate of return allowed 
on invested capital used in the 
determinations of the transmission and 
generating deductions. A return on 
investment is provided to reimburse the 
lessee for the cost of capital necessary 
to fund construction of the powerplant 
and transmission facilities. The rate of 
return specified in the proposed 
regulations for determining transmission 
and generating deductions is 1.5 times 
the Standard and Poor’s BBB industrial 
bond rate. The MMS is seeking 
comments on whether this rate of return 
is appropriate for geothermal* power 
projects, or whether some other rate of 
return should be used. Respondents 
should explain the rationale for their 
proposed rates of return and include 
citations of publicly available references 
supporting or clarifying their proposal. 

A "proportion-of-profits” method has 
been proposed as an alternative to the 
netback valuation procedure. Instead of 
a standard rate used to compute the 
return on invested capital under the 
netback procedure, the proportion-of- 
proFits method provides for a return on 
invested capital by allowing each aspect 
of the project (resource development 
and production, power generation, and 
transmission) to earn the actual return 
earned by the project as a whole. The 
proportion-of-profits method is premised 
on the theory that each dollar of 
invested capital earns the same 
percentage of project profits. 
Accordingly, the value of the resource 
upon which royalty is based would be 
determined by the proportional share of 
the geothermal project’s net operating 
income attributable to the geothermal 
field. The unit value of the geothermal 
resource (in dollars per kilowatthour) is 
determined by the equation 


GE + (NOl X 
Unit ‘ FI/TI), 


where GE is the geothermal field 
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operating expenses plus royalties. NOI 
is the net operating income of the entire 
project (electricity sales revenue less 
transmission, generating, and field 
expenses). FI is the investment in the 
field (acquisition and development 
costs), T1 is the total investment in the 
geothermal project (field, powerplant, 
and transmission line investments), and 
EO is the amount of delivered 
electricity. The MMS is requesting 
comments on the applicability and 
feasibility of using the proportion-of- 
profits method for determining 
geothermal values. 

An “alternative-fuels" approach has 
also been proposed as a substitute for to 
the netback procedure. The alternative- 
fuels approach Is currently used to value 
geothermal resources used in direct 
utilization processes. Under this method, 
the value of the geothermal resource 
would be based on the Btu-equivalent 
value of conventional fossil fuels (coal, 
oil, or gas) used to generate electricity. 
(See discussion of proposed $ 208.355. 
valuation standards for direct 
utilization, for suggested equation to 
compute thermal energy utilized.) This 
method would assign a value based on 
the price of fossil fuels compared to the 
a mount of thermal energy consumed in 
the powerplant. Because powerplants 
using conventional fuels operate at 
much higher temperatures and pressures 
than do geothermal powerplants, other 
factors (such as combustion and boiler 
efficiencies) may have to be considered 
lender this valuation method. The MMS 
requests comments and analyses on the 
feasibility of using the alternative-fuels 
method for valuing geothermal resources 
in all cases. The MMS also requests 
suggestions on how the Biu-equivaient 
value of alternative conventional fuels 
should be determined. 

The MMS is contemplating whether 
the valuation of electricity should be 
addressed in connection with the 
netback procedure. Under most current 
situations, the powerplants that are 
owned and operated by geothermal 
lessees are certified as “small power 
production facilities" under PURPA. 
Accordingly, electric utilities are 
required to purchase the electricity from 
these powerplants at rates based on the 
purchasing utility’s avoided costs, 
pursuant to rules implementing PURPA 
as delegated to State regulatory 
authorities. In these instances, the 
geothermal lessee/powerplant owner 
usually receives both an energy 
payment and a capacity payment for the 
delivery of electricity. The energy 
payment represents the purchasing 
utility's -avoidedcost&of fuels used TO — 
operate conventional powerplants". TflE" 


capacity payment represents the utility’s 
avoided costs associated with capital 
investments in powerplants and 
transmission systems to meet customer 
delivery demands or utility loan 
requirements. Capacity payments are 
generally set amounts based on 
minimum delivery requirements. They 
are often made in equal monthly 
installments for making available to the 
utility a certain amount of electricity. 

Under the netback procedure, the 
value of the electricity forms the basis 
for deriving the value of the geothermal 
resource. The MMS has historically 
considered the value of the electricity as 
including both the energy payment and 
the capacity payment, pursuant to the 
“total consideration" concept at existing 
30 CFR 206.350(a)(2) and the “value of 
the end product*' concept at existing 
§ 208.350(b)(2). This philosophy has been 
carried over into the proposed 
regulations in the definition of “gross 
proceeds." However, some geothermal 
lessees have argued that the capacity 
payment should not be included as part 
of the value of electricity because the 
capacity payment reflects the 
powerplant*s ability to deliver electricity 
and thus depends on the attributes of 
the powerplant itself and not on the 
geothermal resource. (This viewpoint 
can be argued from the opposite 
perspective in that a powerplant cannot 
operate, especially at peak efficiency, 
without a sufficient supply of quality 
fuel—that is, geothermal resource.) The 
MMS is aware that all or some portion 
of capacity payments may continue in 
certain cases, such as forced outages, 
without delivery of electricity. Although 
these instances of nondelivery are 
usually temporary, they do raise the 
possibility of the lessee receiving a 
payment when geothermal resources are 
not produced or utilized. However. MMS 
is also aware that geothermal 
production is seldom completely shut in 
during periods of powerplant downtime 
or outages. Rather, production is 
generally either vented or flowed 
through powerplant bypasses during 
downtime to maintain the working 
condition of wells and gathering lines, or 
continues to generate electricity to 
maintain internal powerplant operations 
during forced outages. On the premise 
that a capacity payment may trigger a 
royalty obligation without there being 
any geothermal production. MMS is 
requesting comments on whether 
capacity payments should be included 
as part of the value of electricity. The 
MMS would also like to know to what 
extent geothermal production is shut in 
when no electricity is delivered but 
-«ipaGUy.paynientsTre still received.-If- - ^ 


capacity payments are not included as 
part of the value of electricity, MMS 
would likely consider them as reducing 
the lessee's powerplant operating costs; 
the generating deduction would then be 
reduced accordingly. 

Another concern regarding the 
valuation of electricity for application of 
the netback procedure is when the 
geothermal lessee/powerplant operator 
is also an electric utility company; in 
other words, when there are no third- 
party sales of the electricity on which to 
base value. One possibility of 
establishing the value of the electricity 
at the powerplant tailgate would be a 
weighted average of the utility’s 
customer rates less transmission costs. 
The MMS requests comments on this 
and on alternative electricity valuation 
methods when the geothermal lessee is 
also the power-generating utility 
company. 

The MMS is also contemplating 
whether or not to address the valuation 
of the resource when the lessee has an 
arm’s-length generating agreement with 
a third party but receives revenue from 
the sale of electricity. Such a situation 
would arise where a lessee has an 
electricity sales contract but. for 
whatever reason, has a third party 
generate the electricity. The MMS 
believes that the chances of this 
situation occurring are remote and. 
therefore, has not addressed this 
situation in the proposed regulations. 
Nevertheless, MMS is requesting 
comments on whether such a situation is 
likely, whether it should be addressed in 
the rulemaking, and, if so, what methods 
should be used to value the resource. 

If MMS finds that value cannot be 
determined by either the weighted 
average method or the netback 
procedure, the second valuation 
benchmark would provide MMS with 
regulatory flexibility to develop or 
approve different valuation methods 
and procedures. 

Sections 206.353 and 206.354 
Determination of transmission and 
generating deductions 

These sections establish the 
procedures for computing transmission 
and generating deductions used in the 
netback valuation method. In addition to 
the question of the appropriate rale of 
return on capital investment discussed 
above, MMS is requesting comments on 
the following issues common to the 
determination of both deductions. 

(1) The proposed regulations provide 
that transmission-line costs and 
generating costs can be computed using 
either a straight-line depreciation with a 
return on undepreciated capital 
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investment, or a return on capital 
investment without depreciation. The 
return on capital investment method 
would be applicable only to those 
facilities first placed into service on or 
after March 1,1988. March 1,1988. is the 
effective date of new oil end gas 
valuation regulations that were 
published in the Federal Register on 
January 15.1988 (53 FR 1184 and 1230), 
which First provided for the use of the 
retum-on-capital investment method. 
This method, as well as the effective 
date, was adopted for geothermal 
resource valuation. The adoption of this 
method is not precluded by current 
regulations. The MMS requests 
comments on whether there should be a 
one-time election to use the retum-on- 
capital investment method for those 
facilities placed into service before 
March 1,1988. 

(2) The proposed regulations limit 
depredation to the life of the geothermal 
project, with the caveat that this usually 
means the term of the electricity sales 
contract unless the lessee can show 
otherwise. The MMS must be protected 
from situations in which an electricity 
sales contract may expire and the lessee 
is unable to negotiate a new contract, 
even though the lease is still capable of 
production and the powerplant remains 
operable. Accordingly. MMS requests 
comments on whether depreciation 
should be based on a fixed time period 
commensurate with the first sales 
agreement or some other reasonable 
period of time, and what conditions or 
considerations might extend or decrease 
a depreciation period. 

(3) The proposed regulations prescribe 
that a powerplant or transmission line 


would be depreciated only once; that is, 
the depreciation schedule established by 
the original owner would not be altered 
with a change in ownership. Because the 
Government does not participate in the 
profit or losses that could result from a 
sale of a powerplant or transmission 
line, MMS takes the position that it 
should share in the depreciation of those 
facilities only once. Comments are 
invited on the issue of recapitalization 
and the justification of redepreciating a 
powerplant or transmission line with a 
change in ownership. 

The proposed regulations also provide 
that if the transmission and/or 
generating deduction, as determined at 
the end of the annual reporting period, 
results in a netback value that is less 
than that on which the lessee paid 
royalties the lessee is due a credit 
Refunds are not encouraged by the MMS 
because of undue administrative 
burdens. Rather, any credit for royalty 
overpayments would be taken against 
future royalty payments until the credit 
\s depleted. Instructions on taking 
credits would be addressed in the 
Geothermal Payor Handbook to be 
prepared sometime after final 
rulemaking. 

Section 206,355 Valuation standards 
for direct utilization 

This proposed section establishes the 
procedures for valuing geothermal 
resources (hot water) that are used for 
purposes other than electrical 
generation (for example, space heating, 
greenhouse operations, and industrial 
processes). As with geothermal 
resources used to generate electricity, 
the proposed regulations for direct 


utilization resources prescribe that value 
will be based on either the lessee’s gross 
proceeds received under an arm’s-length 
sales contract, or the first applicable 
benchmark for dispositions under non¬ 
arm’s-length or “no sales” situations. 

The benchmark valuation system for 
direct utilization resources differs from 
that for geothermal resources used to 
generate electricity in that the second 
benchmark prescribes a value based on 
the least expensive, reasonable 
alternative fuel source. 

Most direct utilization geothermal 
resources will likely to be used by 
lessees in their own facilities and thus 
not subject to either arm’s-length or non- 
arm’s-length sales. Accordingly. MMS 
anticipates that the second 
benchmark—the least expensive, 
reasonable alternative fuel approach— 
wit) be the predominant method used to 
value direct utilization resources. This is 
essentially the same method currently 
used by MMS. except for the proposed 
inclusion of an efficiency factor in the 
equation used to calculate the amount of 
thermal energy displaced by the 
geothermal resource. The efficiency 
factors corrects for the fact that not ail 
of the heat derived from combustion of 
an alternative fuel can be converted to 
an equal amount of utilized geothermal 
heat. It takes more heat from the 
combustion of alternative fuels to create 
«n equal amount of geothermal resource 
heat directly utilized because of boiler 
losses and stack emissions. The 
equations for determining the amount of 
fuel fin terms of Btu's) displaced by the 
geothermal resource under the proposed 
rule Is 


Thermal energy displaced 


(ht»~lw) X density X 0.133681 > 
volume. 


efficiency factor 


where hu, is the enthalpy in Btu’s/lb at 
the utilization facility inlet (based on 
measured inlet temperature). h oot is the 
enthalpy in Btu’s/lb at the facility outlet 
(based on measured outlet temperature), 
density is in Ibs/cu ft based on inlet 
temperature, the factor 0.133081 (cu ft/ 
gal) converts gallons to cubic feet, and 
volume is the quantity of geothermal 
fluid in gallons produced at the 
wellhead or measured at an approved 
point. “Thermal energy displaced” is 
then in Btu’s. Assuming a geothermal 
efficiency factor of 1.0. MMS proposed 
to U9e an efficiency factor of 0.7 for coal 
and 0.8 for oil, natural gas, and related 
fuels (butane, propane, diesel, etc.). 


(Efficiency factors from Ball, Vic. 1983. 
Generating greenhouse heat: Grower 
Talks, v. 40. no. 12. p. 20-28.) The value 
of the geothermal resource is then 
determined by multiplying the amount of 
thermal energy displaced by the unit 
value (dollars per Btu) of the alternative 
energy source. The MMS requests 
comments on whether this method 
correctly reflects the value of 
geothermal resources used in direct 
utilization processes, on what 
alternative methods may be used, and 
on the applicability of using the 
efficiency factors. 

In addition to the efficiency factor, the 
prop^sed-aiternative fuel approach 


differs from that currently used by 
specifying the least expensive, 
reasonable alternative fuel. This 
qualification essentially restricts the 
alternative fuel chosen to one that 
would normally be used in a given ilirecl 
utilization process at the location of 
utilization. For example, coal may not be 
a reasonable alternative fuel for some 
processes or in some locations because 
of environmental considerations. The 
MMS would like comments on whether 
this qualification is warranted and. if so. 
what criteria should be used to 
determine the most reasonable—- 
nHcmatfvc fuel. 
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The MMS has not addressed in the 
proposed rulemaking how the 
reasonable alternative fuel would be 
valued, preferring at this time to 
consider individual circumstances. Spot 
prices for oil and gas. as published in 
trade journals, local market prices for 
the alternative fuels, and average 
regional prices for coal as published by 
the U.S. Government’s Energy 
Information Agency have been used or 
considered in the past. The MMS would 
like comments on whether the valuation 
of alternative fuels should be addressed 
in the final rulemaking and, if so, what 
criteria should be used to value the 
alternative fuel. 

Section 206.356 Valuation standards 
for byproducts. 

This proposed section describes the 
methods that would be used to value 
byproducts, including commercially 
demineralized water, recovered from 
geothermal production. As contemplated 
by the definition of “byproduct” in the 
Geothermal Steam Act, byproducts are 
recovered after a geothermal resource 
has been used in a geothermal 
utilization facility (a powerplant or 
direct utilization facility). Although 
byproducts are not being recovered on a 
commercial scale—to MMS's 
knowledge—at this time, some sulfur is 
currently being recovered by hydrogen 
sulfide abatement facilities in 
connection with power generation. 
However, the sulfur apparently is not 
being commercially sold. Other 
byproducts that could potentially be 
recovered include sodium and 
potassium compounds and, if economics 
should prove feasible, perhaps lead, 
zinc, and other metallic elements. 

As with geothermal resources used to 
generate electricity or used in direct 
utilization processes, the value of the 
byproduct would be established either 
by the lessee’s arms-length contract or 
by the first applicable criteria under a 
non-arm’s-length or “no sales" 
benchmark system. Briefly summarized, 
the benchmark criteria are ordered as 
follows: 

(1) The lessee’s gross proceeds 
accruing under its non-arm’s-length 
contract if those gross proceeds are 
equivalent to the gross proceeds derived 
under comparable arm’s-length 
contracts for like-quality products in the 
field; 

(2) The lessee's gross pioceeds 
accruing under its non-arm’s-length 
contract if those gross proceeds are 
equivalent to the gross proceeds derived 
under comparable arm’s-length 
contracts for like-quality products 
outside the field; 


(3) Other relevant matters, such as 
spot-market prices; or 

(4) A netback method or other 
reasonable valuation method. 

Unlike fluid geothermal resources 
used to generate eiectricty or used in 
direct utilization processes, byproducts 
can be stockpiled for future sales; thus, 
they can be considered more in terms of 
conventional marketable commodities. 
Accordingly. MMS is proposing to look 
at sales prices outside the field to 
establish value as necessary. The MMS 
is requesting comments on the proposed 
byproduct valuation procedure and 
whether there are any alternative 
methods of valuing byproducts. 

The proposed regulations provide for 
a “byproduct transportation allowance,” 
addressed at proposed § § 206.357 and 
206.358. The MMS considers 
transportation costs borne by the lessee 
as an added-value service that should 
be deducted from the sales price to 
determine value of the byproduct at the 
lease. The transportation allowance 
would be applicable only for movement 
of the byproduct to a point of sale or 
delivery off the lease, unit, or 
participating area. The determination of 
the allowance follows the same generul 
principles as that for oil and gas 
transportation allowances. The MMS 
will not address specific transportation 
issues in this preamble, but invites 
comments on the procedure used to 
determine the allowance, including the 
costs allowed. 

The MMS does not propose to provide 
a processing allowance for byproduct 
recovery at this time, owing to the lack 
of both byproduct recovery projects and 
experience regarding byproduct 
recovery technology. However, MMS is 
requesting comments on whether a 
processing allowance for byproducts 
should be included as a deduction in the 
valuation regulations. If so, how should 
it be computed, and what limitations or 
conditions should be placed on the 
allowance. 

IV. Miscellaneous Issues 

The MMS is requesting comments on 
three issues concerning geothermal 
resources used to generate electricity or 
used in direct utilization processes not 
addressed in previous discussions: (1) 
Should MMS grant transportation 
allowances for the lessee's costs of 
delivering the resource to a point of 
utilization (powerplant or direct 
utilization facility) off the lease, unit, or 
participating area; (2) should MMS 
allow costs associated with hydrogen 
sulfide abatement facilities (and other 
facilities to mitigate environmental 
hazards) as part of the determination for 
generating deductions under thfe netback 


procedure; and (3) should any 
processing allowances be granted for 
geothermal resources used in direct 
utilization processes. 

With regard to transportation of 
geothermal production. MMS has taken 
the position that it is the lessee’s 
responsibility under the lease and the 
operating regulations at 43 CFR 3260.5(c) 
to transport the resource from the 
wellhead to the point of utilization 
(powerplant or direct utilization facility) 
in an efficient manner. As a general rule, 
geothermal utilization facilities are 
located close to the production well, 
usually within a mile. However, it is 
possible to transport hot water several 
miles, or even tens of miles, for space¬ 
heating purposes. The MMS currently 
considers all pipelines connecting 
wellheads and powerplants or direct 
utilization facilities as a field gathering 
system, and ail costs of gathering are 
regarded as production-related co 9 ts 
that are not shared by the Government. 
Nevertheless, to consider possible futher 
long distance transportation. MMS is 
requesting comments on whether 
transportation allowances are justified 
to transport the resource off the lease, 
unit, or participating area. If 
transportation allowances are granted, 
they would require that the lessee 
follow a strict reporting procedure; the 
reporting requirements would likely 
include the submittal of detailed 
documents supporting the lessee's 
allowance. 

With regard to inclusion of the costs 
of hydrogen sulfide abatement facilities 
and other facilities to mitigate 
environmental hazards as part of the 
generating deduction under the netback 
procedure, MMS has taken the position 
that the lessee is solely responsible for 
all activities related to operation of the 
lease and management of the resource 
in an environmentally sound maimer, 
pursuant to 43 CFR 3262.1(b). This is 
particularly appropriate when the 
powerplant or direct utilization facility 
is located on the lease. The MMS is 
aware that geothermal emissions, 
particularly hydrogen sulfide, are 
restricted in many areas by local 
environmental authorities, and thus the 
geothermal resource can only be utilized 
when the environmetal restrictions are 
mitigated. Accordingly. MMS is 
requesting comments on whether the 
costs of hydrogen sulfide abatement 
facilities and other facilities to mitigate 
environmental hazards can be 
justifiably included in the generating 
deduction. 

With regard to the granting of 
processing allowances for geothermal 
resources used in direct utilization 
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processes. MMS at this time cannot 
conceive of any circumstances that 
would warrant a direct utilization 
processing allowance. Direct utilization 
normally involves the use of a heat 
exchanger, which would be required 
whether a geothermal resource is used 
as the heat source or whether some 
other fuel is used as a heat source. 
Nevertheless, MMS is requesting 
comments on what direct utilization 
technologies would justify a processing 
allowance and, accordingly, on whether 
a processing allowance should be 
provided in the valuation regulations. 

V. Procedural Matters 

Executive Order 12291 

The Department of the Interior 
(Department) has determined that this 
document is not a major rule and does 
not require a regulatory analysis under 
Executive Order 12291. This proposed 
rulemaking will establish regulations to 
reflect current policy and practices with 
respect to the valuation of geothermal 
resources used for electrical generation 
and provide standards for valuing 
geothermal byproducts and resources 
used in direct utilization processes. 

Regulatory Flexibilty Act 

Because this rule primarily clarifies 
existing regulations, there are no 
significant additional requirements or 
burdens placed upon small business 
entities as a result of implementation of 
this rule. Therefore, the Department has 
determined that this rulemaking will not 
have a significant economic effect on a 
substantial number of small entities and 
docs not require a regulatory flexibility 
anulysis under the Regulatory Flexibility 
Act (5. U.S.C. 601 et seq.) 

Paperwork Reduction Act 

The information collection and 
recordkeeping requirements located at 
§§ 202.353, 210.352, and 210.354 of this 
rule have been approved by the Office 
of Management and Budget under 44 
U.S.C. 3501 et seq. and assigned 
clearance numbers 1010-0033 and 1010- 
0022. 

The public reporting burden for this 
collection of information is estimated to 
vary from Vg to 1 hour per response, 
including the time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, und completing and 
reviewing the collection of information. 
Send comments regarding the burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing the burden, to 
the Information Collection Clearance 
Officer, Mail Stop 632, Minerals 


Management Service. 12203 Sunrise 
Valley Drive, Reston, VA 22091; and the 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget Washington, DC 20503. 

National Enviwnmental Policy Act of 
1969 

It is hereby determined that this 
rulemaking does not constitute a major 
Federal action significantly affecting the 
quality of the human environment and a 
detailed statement pursuant to section 
102(2)(C) of the National Environmental 
Policy Act of 1969 (42 U.S.C. 4332(2)(C)) 
is not required. 

List of Subjects 

30 CFR Part 202 

Coal. Continental shelf. Geothermal 
energy, Government contracts, Indian 
lands. Mineral royalties. Natural gas. 
Petroleum, Public lands-mineral 
resources. Reporting and recordkeeping 
requirements. 

30 CFR Part 206 

Coal. Continental shelf. Geothermal 
energy. Government contracts, Indian 
lands. Mineral royalties, Natural ga9. 
Petroleum, Public lands-Mineral 
resources, Reporting and recordkeeping 
requirements. 

30 CFR Part 210 

Coal, Continental shelf. Geothermal 
energy. Government contracts. Indian 
lands, Mineral royalties. Natural gas, 
Petroleum. Public lands-mineral 
resources, Reporting and recordkeeping 
requirements. 

30 CFR Part 212 

Coal, Continental shelf. Geothermal 
energy. Government contracts. Indian 
lands. Mineral royalties. Natural gas. 
Petroleum, Public lands-mineral 
resources, Reporting and recordkeeping 
requirements. 

Date: October 7.1988. 

James E. Cason, 

Acting Assistant Secretary —lend and 
Minerals Management 

For the reasons set out in the 
preamble, 30 CFR Parts 202, 206, 210, 
and 212 are proposed to be amended as 
follows; 

PART 202— ROYALTIES 

t. The authority citation for Part 202 is 
revised to read as follows: 

Authority: 25 U.S.C. 396 et seq.; 25 U.S.C 
369a et seq.; 25 U.S.C. 2101 et seq.; 30 U.S.C 
181 et seq.; 30 U.S.C. 351 et seq.; 30 U.S.C 1001 
et seq.: 30 U.S.C. 1701 et seq.; 31 U.S.C.9701; 
43 U.S.C. 1301 et seq.; 43 U.S.C. 1331 et seq.; 
43 U.S.C. 1801 et seq. 


2. Subpart H consisting of § § 202.350 
through 202.353, is added to read as 
follows: 

Subpart H—Geothermal Resources 

Sec. 

202.350 Scope and definitions. 

202.351 Royalties on geothermal resources. 

202.352 Minimum royalty. 

202.353 Measurement standards for 
reporting and paying royalties. 

Subpart H—Geothermal Resources 

$ 202.350 Scope and definitions. 

(a) This subpart is applicable to all 
geothermal resources produced from 
Federal geothermal leases issued 
pursuant to the Geothermal Steam Act 
of 1970, as amended (30 U.S.C. 1001 et 
seq.). 

(b) The definitions in Subpart H of 30 
CFR Part 206 are applicable to this 
subpart. 

§ 202.351 Royalties on geothermal 
resources. 

(a) Royalties on geothermal resources, 
including byproduct minerals and 
commercially demineralized water, shall 
be at the royalty rates specified in the 
leuse, unless the Secretary temporarily 
waives, suspends, or reduces the royalty 
rate(s) set forth in the lease. Royalties 
shall be paid in value. The royalty due 
shall be the value determined pursuant 
to 30 CFR Part 206 multiplied by the 
royalty rate in the lease. 

(b) (1) Royalties are due on all 
geothermal resources, except those 
specified in paragraph (b)(2) of this 
section, that are produced from a lease 
and are sold or utilized by the lessee or 
are reasonably susceptible to sale or 
utilization by the lessee. 

(2) Geothermal resources that arc 
unavoidably lost, as determined by 
BIAt, ond geothermal resources that are 
reinjected prior to use on or off the 
lease, as approved by BLM, are royalty 
free. The MMS will allow free of royalty 
a reasonable amount of geothermal 
energy necessary to generate electricity 
for internal powerplant operations or to 
generate electricity returned to the lease 
for lease operations. If a powerplant 
uses geothermal production from morn 
than one lease, or uses unitized or 
conimunitized production, only that 
proportionate share of each lease's 
production (actual or allocated) 
necessary to operate the powerplant 
may be used royalty free. The MMS will 
also allow free of royalty a reasonable 
amount of commercially demineralized 
water necessary for powerplant 
operations or otherwise used on or for 
the benefit of the lease. 
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(3) Royalties on byproducts are due at 
the time the recovered byproduct is 
used sold* or otherwise finally disposed 
of. Byproducts produced and added to 
stockpiles or inventory do not require 
payment of royalty until the byproducts 
are sold, utilized, or otherwise finally 
disposed of. The MMS may ask BLM to 
increase the lease bond to protect the 
lessor's interest when BLM determines 
that stockpiles or inventories become 
excessive. 

(c) If BLM determines that geothermal 
resources [including byproducts) were 
avoidably lost or wasted from the lease, 
or that geothermal resources (including 
byproducts) were drained from the lease 
for which compensatory royalty is due, 
the value of those geothermal resources 
shall be determined in accordance with 
30 CFR Part 206. 

(d) If a lessee receives insurance or 
other compensation for unavoidably lost 
geothermal resources (including 
byproducts), royalties at the rates 
specified in the lease are due on the 
amount of that compensation. This 
paragraph shall not apply to 
compensation through self-insurance. 

§ 202.352 Minimum royalty. 

In no event shall the lessee’s annua! 
royalty payments for any producing 
lease be less than the minimum royalty 
established by the lease. 

§ 202.353 Measurement standards for 
reporting and paying royalties. 

(a) For geothermal resources used to 
generate electricity, the quantity on 
which royalty is due shall be reported 
on Form MMS-2014 in accordance with 
the following paragraphs: 

(1) For geothermal resources valued 
under arm's-length or non-arm's-length 
contracts, quantities shall be reported in 
(i) kilowatthours to the nearest whole 
kilowatthour if the contract specifies 
payment in terms of generated 
electricity, (ii) thousands of pounds to 
the nearest whole thousand pounds if 
the contract specifies payment in terms 
of weight or (iii) millions of Btti's to the 
nearest whole million Btu if the contract 
specifies payment in terms of heat or 
thermal energy. 

(2) For geothermal resources valued 
by the netback procedure pursuant to 30 
CFR 206.352(d). the quantities shall be 
reported in kilowatthours to the nearest 
whole kilowatthour. 

(b) For geothermal resources used in 
direct utilization processes, the quantity 
on which royalty is due shall be 
reported on Form MMS-2014 in 
Imndreds of gallons to the nearest 
hundred gallons of geothes mat fluid 
produced. 


(c) For byproduct minerals, the 
quantity on which royalty is due shall be 
reported on Form MMS-2014 consistent 
with reporting requirements standards 
established by MMS. 

(d) For commercially demineralized 
water, the quantity on which royalty is 
due shall be reported on Form MMS- 
2014 in hundreds of gallons to the 
nearest hundred gallons. 

(e) Lessees are not required to report 
the quality of geothermal resources, 
including byproducts, to MMS. The 
lessee must maintain quality 
measurements for audit and valuation 
purposes. Quality measurements 
include, but are not limited to, 
temperatures and chemical analyses for 
fluid geothermal resources and chemical 
analyses, weight percent, or other purity 
measurements for byproducts. 

PART 206—PRODUCT VALUATION 

1. The authority citation for Part 206 is 
revised to read as follows: 

Authority: 25 U.S.C. 396 et seq.; 25 U.S.C. 
396a et seq.; 25 U.S.C. 2101 et seq.; 30 U.S.C. 
131 et seq.; 30 U.S.C. 351 et seq.; 30 U.S.C. 

1001 et seq.; 30 U.S.C. 1701 et seq.; 31 U.S.C. 
9701; 43 LLS.C. 1301 et seq.; 43 U.S.C. 1331 et 
seq.; and 43 U.S.C. 1801 et seq. 

2. Subpart H. consisting of §§ 206.350 
through 206.358, is revised to read as 
follows: 

Subpart H—Geothermal Resources 

Sec. 

206.350 Purpose and scope. 

206351 Definitions. 

206.352 Valuation standard* for electrical 
generation. 

206.353 Determination of transmission 
deductions. 

206.354 Determination of genera ting 
deductions. 

206.355 Valuation standards for dinret 
utilization. 

206.356 Valuation standards for byproducts. 
206357 Byproduct transportation 

allowances—general. 

206.358 Determination of byproduct 
transportation allowances. 

Subpart H—Geothermal Resources 

§ 206.350 Purpose and scope. 

(aj This subpart is applicable to ail 
geothermal resources produced from 
Federal geothermal leases issued 
pursuant to the Geothermal Steam Act 
of 1970, as amended (30 U.S.C. 1001, et 
seq.). The purpose of this subpart is to 
establish the value of geothermal 
production for royalty purposes. 

fb) All royalty payments made to 
MMS are subject to audit and 
adjustment. 

§ 206.351 Definitions. 

For purposes of this subpart: 


"Arm's-length contract" means a 
contract or agreement that has been 
arrived at in the marketplace between 
independent, nonaffiliated persons with 
opposing economic interests regarding 
that contract. Notwithstanding any other 
provisions of this subpart, contracts 
between relatives, either by blood or by 
marriage, are not arm’s-length contracts. 
The MMS may require the lessee to 
certify the claimed nature of ownership 
control. To be considered arm's-length 
for any production month, a contract 
must meet the requirements of this 
definition for the production month as 
well as when the contract was executed. 
For purposes of this subpart, two 
persons are affiliated if one person 
controls. f9 controlled by. or is under 
common control with, another person. 
For purposes of this subpart, based on 
the instruments of ownership of the 
voting securities of an entity, or based 
on other forms of ownership: 

(1) Ownership in excess of 50 percent 
constitutes control; 

(2) Ownership of 10 through 50 
percent creates a rebuttable 
presumption of control; and 

(3) Ownership of less than 10 percent 
creates a presumption of noncontrol 
which MMS may rebut if it 
demonstrates actual or legal control, 
including the existence of interlocking 
directorates. 

"Audit" means a review, conducted in 
accordance with generally accepted 
accounting and auditing standards, of 
royalty payment compliance activities of 
lessees or other interest holders who 
pay royalties, rents, or bonuses on 
Federal geothermal leases. 

"BLM" means the Bureau of Land 
Management of the Department of the 
Interior. 

‘'Byproduct" means (1) any mineral or 
minerals (exclusive of oil, hydrocarbon 
gas, and helium) which are found in 
solution or developed in association 
with geothermal fluids and which have a 
value of less than 75 per centum of the 
value of the geothermal energy or are 
not, because of quantity, qualify, or 
technical difficulties in extraction and 
production, of sufficient value to 
warrant extraction and production by 
themselves, and (2) commercially 
demineralized water. 

"Byproduct recovery facility" means 
the facility or facilities at which 
byproducts are placed in marketable 
condition. 

"Byproduct transportation allowance" 
means an approved allowance for the 
lessee's reasonable, actual costs, 
excluding gathering, incurred for moving 
byproducts, including commercially 
demineralized water, to a point of sale 
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or point of delivery off the lease, unit 
area, or communitized area. 

"Contract** means any oral or written 
agreement, including amendments or 
revisions thereto, between two or more 
persons and enforceable by law that 
with due consideration creates an 
obligation. 

"Deduction** means a subtraction used 
in the geothermal netback procedure for 
determining the value of geothermal 
resources utilized by the lessee to 
generate electricity. ‘Transmission 
deduction'* means a deduction for the 
lessee’s reasonable actual costs incurred 
to wheel or transmit the electricity from 
the lessee s powerpiant to the 
purchaser’s delivery point. "Generating 
deduction" means a deduction for the 
lessee's reasonable, actual costs of 
generating plant tailgate electricity. 

"Delivered electricity" means the 
amount of electricity in kilowatthours 
delivered to the purchaser. 

"Direct utilization" means any process 
other than electrical generation in which 
the thermal energy of the geothermal 
resource is utilized, including, but not 
limited to. space heating, greenhouse 
operations, and industrial or agricultural 
process heat. 

"Field" means the land surface 
vertically projected over a subsurface 
geothermal reservoir encompassing at 
least the outermost boundaries of all 
geothermal accumulations know to be 
within that reservoir. Geothermal fields 
are usually given names and their 
official boundaries are often designated 
by oil and gas regulatory agencies in the 
respective States in which the fields are 
located. 

"Gathering" means the efficient 
movement of lease production from the 
w ellhead to the point of utilization. 

"Generated electricity" means the 
total electricity—plant tailgate 
electricity, plant parasitic electricity, 
and electricity returned to the 
geothermal lease for lease operations— 
in kilowatthours generated by the 
powerpiant and attributable to the 
geothermal resource. Generated 
electricity is measured at the 
generators). 

"Geothermal netback procedure" 
means the method of determining the 
value of geothermal resources that are 
utilized in a lessee-owned powerpiant 
for the generation and sale of electricity, 
for which there are no sales of the 
geothermal resource on which to base 
value. The method involves the 
deduction of the lessee’s reasonable, 
actual transmission and generating costs 
from the sales price or value of the 
electricity to derive the value of the 
geothermal resource at the powerpiant 


inlet; the inlet value is equivalent to the 
value of production. 

"Geothermal resources" means (1) all 
products of geothermal processes, 
including indigenous steam, hot water, 
and hot brines; (2) steam and other 
gases, hot water, and hot brines 
resulting from water, gas. or other fluids 
artificially introduced into geothermal 
formations; (3) heat or other associated 
energy found in geothermal formations; 
and (4) any byproducts derived from 
them. 

"Geothermal utilization facility" 
means a powerpiant or direct utilization 
facility that utilizes the heat or other 
energy of the geothermal resource. 

"Gross proceeds" (for royalty 
purposes) means the total monies and 
other consideration accruing to a 
geothermal lessee for any disposition of 
geothermal resources, including total 
payments for the sale of electricity 
generated by the lessee from lease- 
produced geothermal resources. Gross 
proceeds includes, but is not limited to. 
payments to the lessee for certain 
services such as wheeling, effluent 
injection, hydrogen sulfide abatement, 
field operation and maintenance, drilling 
or workover of wells, and/or field 
gathering to the extent that the lessee is 
obligated to perform them at no cost to 
the Federal Government. Gross 
proceeds also includes, but is not limited 
to. reimbursements for production taxes 
and other taxes. Tax reimbursements 
are part of the gross proceeds accruing 
to a lessee even though the Federal 
royalty interest may be exempt from 
taxation. Monies and other 
consideration, including the forms of 
consideration identified in this 
paragraph, to which a lessee is 
contractually or legally entitled but 
which it does not seek to collect through 
reasonable efforts are also part of gross 
proceeds. 

"Lease" means a geothermal lease 
issued under authority of the 
Geothermal Steam Act of 1970, as 
amended (30 U.S.C. 1001 et seq.), unless 
the context indicates otherwise. 

"Lessee" means any person to whom 
the United States issues a geothermal 
lease, and any person who has been 
assigned an obligation to make royalty 
or other payments required by the lease. 
This includes any person who has an 
interest in a geothermal lease as well as 
an operator or payor who has no 
interest in the lease but who has 
assumed the royalty payment 
responsibility. This also includes any 
affiliate of the lessee that utilizes the 
geothermal resource to generate 
electricity, in a direct utilization process, 
or to recover byproducts, or any affiliate 
that transports lease production. 


"Like-quality lease products" means 
lease products that have similar 
chemical, physical, and legal 
characteristics. 

"Marketable condition" means lease 
products that are sufficiently free from 
impurities and otherwise in a condition 
that they will be accepted by a 
purchaser under a sales contract typical 
for the field. 

"Minimum royalty" means the 
minimum amount of annual royalty as 
specified in the lease or in applicable 
leasing regulations that the lessee must 
pay after commencement of geothermal 
production in commercial quantities. 

"No sales" means the utilization or 
disposal of geothermal resources 
without the benefit of a sale. 

"Person" means any individual, firm, 
corporation, association, partnership, 
consortium, or joint venture (when 
established as a separate entity). 

"Plant tailgate electricity" means the 
amount of electricity in kilowatthours 
generated by the powerpiant exclusive 
of plant parasitic electricity and 
electricity returned to the lease for lease 
operations. Plant tailgate electricity 
should be measured on, or calculated 
for, the high voltage side of the 
transformer in the plant switchyard. 

"Point of utilization" means the 
powerpiant or direct utilization facility 
in which the geothermal resource (steam 
or hot water) is utilized. 

"Reasonable alternative fuel" means a 
conventional fuel (coal. oil. or gas) that 
would normally be used as a source of 
heat in direct utilization operations. 

"Secretary" means the Secretary of 
the Department of the Interior or any 
person duly authorized to exercise the 
powers vested in that officer. 

"Selling arrangement" means the 
individually contracted arrangements 
under which sales or disposition of 
geothermal resources, including 
byproducts and electricity sales where 
the lessee generates electricity from 
lease geothermal production, are made. 

"Spot market price** means the price 
received under any sales transaction 
when planned or actual deliveries span 
a short period of time, usually not 
exceeding 1 year. 

"Wheeling" means 4he transmission of 
electricity from a powerpiant to the 
point of delivery. 

§ 206.352 Valuation standards for 
electrical generation. 

(a) The value of geothermal resources 
produced from leases subject to this 
^ubpart and used to generate electricity 
shall be determined pursuant to this 
section. - - 
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The value of geothermal 
resources that are sold pursuant to an 
arm's-length contract shall be the gross 
proceeds accruing to the lessee, except 
as provided in paragraphs (b)(l](ii) and 

(b) (l)(iii) of this section. The lessee shall 
have the burden of demonstrating that 
its contract is arm's-length. The value 
that the lessee reports for royalty 
purposes is subject to monitoring, 
review, and audit 

(iij In conducting reviews and audits, 
MMS will examine whether the contract 
reflects the total consideration actually 
transferred, either directly or indirectly, 
from the buyer to the seller for the 
geothermal resource. If the contract does 
not reflect the total consideration, MMS 
may require that the geothermal 
resource sold pursuant to that contract 
be valued in accordance with paragraph 

(c) of this section. Value shall not be 
less than the gross proceeds accruing to 
the lessee, including any additional 
consideration received. 

(iii) If MMS determines that the gross 
proceeds accruing to the lessee pursuant 
to an arm's-length contract do not reflect 
the reasonable value of the production 
because of misconduct by or between 
the contracting parties, or because the 
lessee otherwise has breached its duty 
to the lessor to market the production 
for the mutual benefit of the lessee and 
the lessor, MMS shall require the 
geothermal resource to be valued 
pursuant to paragraph (c) of this section, 
and notification provided to MMS in 
accordance with paragraph (d)(3) of this 
section. If MMS determines that the 
value may be unreasonable. MMS will 
notify the lessee and give the lessee an 
opportunity to provide written 
information justifying the lessee ’9 value. 

(2) The MMS may require a lessee to 
certify that the provisions In its arm's- 
length contract include all of the 
consideration to be paid by the buyer, 
either directly or indirectly, for the 
geothermal resource. 

(c)(1) The value of geothermal 
resources subject to this section that are 
sold under a non-arm's-length contract 
or that are not subject to a sales 
transaction but are instead utilized 
directly by the lessee in its own 
powerplant for the generation and sale 
of electricity shall be determined in 
accordance with the first applicable 
paragraph of the following paragraphs. 

(i) The weighted average of the gross 
proceeds paid or received by the lessee 
under its own arm's-length contracts for 
the purchase or sale of similar quantities 
of like-quality geothermal resources in 
the same field; 

(ii) The value determined by the 
netback procedure described in 
paragraph (c)(2) of this section; or any 


other reasonable valuation method 
approved by MMS. 

(2) Under the geothermal netback 
procedure, the lessee's reasonable 
actual costs for the generation and 
transmission of electricity shall be 
deducted from the lessee's gross 
proceeds received for the sale of 
electricity to determine the value of the 
geothermal resource. Transmission 
deductions shall be determined pursuant 
to § 206.353 of this subpart. Generating 
deductions shall be determined pursuant 
to § 206.354 of this subpart. 

(3) Value determinations made 
pursuant to this paragraph are subject to 
the notification requirements of 
paragraph (d) of this section. 

(d) (1) The lessee shall retain all data 
relevant to the determination of royalty 
value, particularly where the value is 
determined pursuant to paragraph (c) of 
this section and 30 CFR Part 212. Such 
data shall be subject to review and audit 
and MMS will direct a lessee to use a 
different value if it determines that the 
reported value is inconsistent with the 
requirements of these regulations. 

(2) Upon request, lessees shall make 
available to authorized MMS or State 
representatives, to the Office of the 
Inspector Genera) of the Department of 
the Interior, or to other authorized 
persons any and all contracts for the 
sale or other disposition of the lease 
production; contracts for the sale, 
generation, and/or transmission of 
electricity attributable to lease 
production; and arm’s-length sales and 
volume data for like-quality production 
sold, purchased, or otherwise obtained 
by the lessee from the field as may be 
necessary to support a value 
determination. 

(3) A lessee shall notify MMS if it has 
determined value pursuant to paragraph 
(c) of this section. The notification shall 
be by letter to the MMS Associate 
Director for Royalty Management or 
his/her designee. The letter shall 
identify the valuation method to be used 
and contain a brief description of the 
procedure to be followed. The 
notification required by this paragraph 
is a one-time notification due no later 
than the end of the month following the 
month the lessee first reports royalties 
on a Form MMS-2014 using a valuation 
method authorized by paragraph (c) of 
this section. 

(e) If MMS determines that a lessee 
has not properly determined value, the 
lessee shall pay the difference, if any, 
between royalty payments made based 
upon the value it has used and the 
royalty payments that are due based 
upon the value established by MMS. 

The lessee shall also pay interest on that 
difference computed pursuant to 30 CFR 


218.302. ff the lessee is entitled to a 
credit, MMS will provide instructions for 
the taking of that credit. 

(f) The lessee may request a value 
determination from MMS. In that event, 
the lessee shall propose to MMS a value 
determination method and may use that 
method in determining value, for royalty 
purposes, until MMS issues its decision. 
The lessee shall submit all available 
data relevant to its proposal. The MMS 
shall expeditiously determine the value 
based upon the lessee's proposal and 
any additional information MMS deems 
necessary. In making a value 
determination. MMS may use any of the 
valuation criteria consistent with this 
subpart. That determination shall 
remain effective for the period stated 
therein. After MMS issues its 
determination, the lessee shall make the 
adjustments in accordance with 
paragraph (a) of this section. 

(g) Notwithstanding any other 
provision of this section, under no 
circumstances shall the value of 
production for royalty purposes be less 
than the gross proceeds accruing to the 
lessee where geothermal resources are 
sold pursuant to arm’s-length or non- 
arm's-length contracts. 

(h) The lessee is required to place 
geothermal resources in marketable 
condition and to deliver geothermal 
resources to the powerplant at no cost to 
the Federal lessor. Where the value 
established pursuant to this section is 
determined by a lessee's gross proceeds, 
that value shall be increased to the 
extent that the gross proceeds have 
been reduced because the purchaser, or 
any other person, is providing certain 
services the cost of which ordinarily is 
the responsibility of the lessee to place 
the geothermal resource in marketable 
condition or deliver it to the powerplant 

(i) Value shall be based on the highest 
price a prudent lessee can receive 
through legally enforceable claims under 
its contract. If there is no contract 
revision or amendment, and the lessee 
fails to take proper or timely action to 
receive prices or benefits to which it is 
entitled, it must pay royalty at a value 
based upon that obtainable price or 
benefit. Contract revisions or 
amendments shall be in writing and 
signed by all parties to the contract. If 
the lessee makes timely application for 

a price increase or benefit allowed 
under its contract but the purchaser 
refuses, and the lessee takes reasonable 
measures, which are documented, to 
force purchaser compliance, the lessee 
will owe no additional royalties unless 
or until monies or consideration 
resulting from the price increase or 
additional benefits are received. This 
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paragraph shall not be construed to 
permit a lessee to avoid its royalty 
payment obligation in situations where 
a purchaser fails to pay, in whole or in 
part or timely, for a quantity of 
geothermal resources. 

(j) Notwithstanding any provision in 
these regulations to the contrary, no 
review, reconciliation, monitoring, or 
other like process that results in a 
redetermination by MMS of value under 
this section shall be considered final or 
binding as against the Federal 
Government or its beneficiaries until the 
audit period is formally closed. 

(k) Certain information submitted to 
MMS to support value determinations is 
exempted from disclosure by the 
Freedom of Information Act. 5 U.S.C. 

552, or other Federal law. Any data 
specified by law to be privileged, 
confidential, or otherwise exempt will 
be maintained in a confidential manner 
in accordance with applicable law and 
regulations. All requests for information 
about determinations made under this 
subpart are to be submitted in 
accordance with the Freedom of 
Information Aot regulation of the 
Department of the Interior. 43 CFR 
Part 2. 

§ 206.353 Determination of transmission 
deductions. 

(a) Where the value of geothermal 
energy is determined by the geothermal 
netback procedure pursuant to 

S 2O0.352(c)(l)(ii) of this subpart, a 
transmission deduction shall be 
subtracted from the lessee’s gross 
proceeds received for the sale of 
electricity to determine the plant tailgate 
value of the electricity. The transmission 
deduction consists of either or both of 
two components: Transmission-line 
costs as determined pursuant to 
paragraph (b) of this section and 
wheeling costs if the electricity is 
transmitted across a third-party's 
transmission line under an arm's-length 
wheeling agreement. Transmission 
deductions are subject to the limitation 
prescribed in paragraph (c) of this 
section. 

(b) (1) Transmission-line costs are 
based on the lessee's actual costs 
associated with the construction and 
operation of a transmission line. The 
monthly transmission-line cost 
component of the transmission 
deduction is determined by multiplying 
the annual tran 9 mission-line cost rate 
(in dollars per kilowatthour) by the 
amount of electricity delivered for the 
reporting month. The transmission-line 
cost rate is redetermined annually at the 
beginning of the month marking the 
anniversary in which the transmission 
line was placed into service, or, at the 


lessee's option, at a time concurrent 
with the beginning of the lessee’s annual 
corporate accounting period. After a 
deduction period is chosen, the lessee 
may not later elect to use a different 
deduction period without MMS 
approval: transmission deduction 
periods must coincide with generating 
deduction periods. 

(2) Allowable transmission-line costs 
include operating and maintenance 
expenses, overhead, and either 
depreciation and a return on 
undepreciated capital investment in 
accordance with paragraph (b)(2)(iv)(A) 
of this section, or a cost equal to the 
capital investment in the transmission 
line multiplied by a rate of return in 
accordance with paragraph (b)(2)(iv)(B) 
of this section. Allowable capital costs 
are generally those costs for fixed 
assets, including costs of delivery and 
installation of capital equipment (but 
excluding real estate purchases) that are 
an integral part of the transmission line. 

(i) Allowable operating expenses 
include: Operations supervision and 
engineering; operations labor materials; 
ad valorem property taxes; rent: 
supplies; and any other directly 
allocable and attributable operating 
expenses that the lessee can document 

(ii) Allowable maintenance expenses 
include: Maintenance of the 
transmission line; maintenance of 
equipment; maintenance labor; and 
other directly allocable and attributable 
maintenance expenses that the lessee 
can document 

(iii) Overhead directly attributable 
and allocable to the operation and 
maintenance of the transmission line is 
an allowable expense. State and Federal 
income taxes and severance taxes and 
other fees, including royalties, are not 
allowable expenses. 

(iv) To compute costs associated with 
capital investment, a lessee may use 
either depreciation with a return on 
undepreciated capital investment, or a 
return on capital investment. After a 
lessee has elected to use either method, 
the lessee may not later elect to change 
to the other alternative without approval 
of MMS. 

(A) To compute depreciation, the 
lessee must use a straight-line 
depreciation method based on the 
expected life of the geothermal project 
usually the term of the electricity sales 
contract unle99 the lessee can show 
otherwise. A change in ownership of a 
transmission line shall not alter the 
depreciation schedule established by the 
original lessee-owner for purposes of 
computing transmission-line costs. With 
or without a change in ownership, a 
transmission line shall be depreciated 
only once. Equipment shall not be 


depreciated below a reasonable salvage 
value. The rate of return used to 
compute the return on undepreciated 
capital investment shall be determined 
pursuant to paragraph (b)(2)(v) of this 
section. 

(B) To compute a return on capital 
investment, the allowed cost shall be the 
amount equal to the allowable capital 
investment in the transmission line 
multiplied by the rate of return 
determined pursuant to paragraph 

(b) (2)(v) of this section. No allowance 
shall be provided for depreciation. This 
alternative shall apply only to 
transmission lines first placed in service 
on or after March 1.1988. 

(v) The rate of return shall be 1.5 
times the industrial rate associated with 
Standard and Poor's BBB rating. The 
rate of return shall be 1.5 times the 
monthly average rate as published in 
■ Standard and Poor's Bond Guide for the 
first month of the annual operating 
period for which the deduction is 
applicable and shall be effective during 
the following operating year. The rate 
shall be redetermined annually at the 
beginning of the month marking the 
service anniversary of the transmission 
line or the beginning of the lessee’s 

annual carporateliccountmg period, - 

whichever is chosen for determination - 
of the transmission deduction. 

(3) Transmission-line cost rates, 
determined annually, are computed by 
dividing the sum of the operating, 
maintenance, overhead, and capital 
costs by the annual amount of delivered 
electricity. 

(4) For new transmission lines, the 
lessee's costs for the first year of 
operation shall be based on estimated 
expenses (including overhead) for 
operating and maintaining the 
transmission line. For subsequent years 
of operations, the transmission-line 
costs shall be based on the lessee’s 
actual operating and maintenance 
expenses for the previous year plus or 
minus any adjustments that are based 
on the lessee’s knowledge of decreases 
or increases that will affect the 
deduction. 

(c)(1) Except as provided in paragraph 

(c) (2) of this section, transmission 
deductions (transmission-line costs and/ 
or wheeling costs) shall not exceed 50 
percent of the lessee’s gross proceeds 
received for the sale of electricity. 

(2) Upon request by the lessee. MMS 
may approve a transmission deduction 
in excess of the limit prescribed by 
paragraph (c)(1) of this section. The 
lessee must demonstrate that the 
transmission-line and/or wheeling costs 
in excess of the limit are reasonable, 
actual, and necessary. An application 
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for exception shall contain all relevant 
and supporting documentation 
necessary for MMS to make a 
determination. Under no circumstances 
shall the value of the geothermal 
resource be reduced to zero. 

(d) (1) If the actual transmission 
deduction, as determined at the end of 
the annual reporting period, is less than 
the amount the lessee estimated and 
used in the netback procedure during 
the reporting period, the lessee shall be 
required to pay additional royalties 
retroactive to the first month of the 
reporting period, plus interest computed 
pursuant to 30 CFR 218.302. If the actual 
transmission deduction is greater than 
the amount applied in the netback 
calculation, the lessee shall be entitled 
to a credit. 

(2) Lessees must submit corrected 
Forms MMS-2014 to reflect adjustments 
to royalty payments in accordance with 
instructions provided by MMS. 

(e) (1) All transmission deductions are 
subject to review, audit, and adjustment. 
When necessary or appropriate, MMS 
may direct a lessee to modify its 
estimated or actual transmission 
deduction and adjust royalty values 
accordingly. 

(2) The lessee must maintain all data 
and records, including wheeling and 
other transmission-related agreements, 
supporting its transmission deduction 
pursuant to 30 CFR Part 212. These data 
and records must be made available to 
MMS and other authorized personnel 
upon request, and shall be maintained in 
a confidential manner in accordance 
with applicable laws and regulations 
pursuant to $ 206.352 of this subpart. 

5 206.354 Determination of generating 
deductions. 

(a) Where the value of geothermal 
energy is determined by the geothermal 
netback procedure pursuant to 

S 206.352(c)(l)(ii) of this subpart, that 
value shall be determined by deducting 
the lessee's reasonable actual costs 
incurred to generate electricity from the 
plant tailgate value of the electricity 
(usually the transmission-reduced value 
of the delivered electricity). Generating 
deductions are subject to the limitation 
prescribed in paragraph (c) of this 
section. 

(b) (1) Generating costs are based on 
the lessee’s actual annual costs 
associated with the construction and 
operation of a geothermal powerplant. 
The monthly generating deduction is 
determined by multiplying the annual 
generating cost rate (in dollars per 
kilowatthour) by the amount of plant 
tailgate electricity measured (or 
computed) for the reporting month. The 
generating cost rate is determined from 


the annua) amount of generated 
electricity and is redetermined annually 
at the beginning of the month marking 
the anniversary in which the powerplant 
was placed into service or, at the 
lessee's option, at a time concurrent 
with the beginning of the lessee's annual 
corporate accounting period. After a 
deduction period is chosen, the lessee 
may not later elect to use a different 
deduction period without MMS 
approval; generating deduction periods 
must coincide with transmission 
deduction periods. 

(2) Allowable generating costs include 
operating and maintenance expenses, 
overhead, and either depreciation and a 
return on undepreciated capital 
investment in accordance with 
paragraph (b)(2)(iv)(A) of this section, or 
a cost equal to the capital investment in 
the powerplant multiplied by a rate of 
return in accordance with paragraph 
(b)(2)(iv)(B) of this section. Allowable 
capital costs are generally those costs 
for fixed assets, including costs of 
delivery and installation of capital 
equipment (but excluding real estate 
purchases) that are an integral part of 
the powerplant. The costs of hydrogen 
sulfide abatement facilities and other 
facilities to mitigate environmental 
hazards and the costs of gathering 
systems and other production-related 
facilities are not allowed. 

(i) Allowable operating expenses 
include: Operations supervision and 
engineering; operations labor materials; 
ad valorem property taxes; rent; 
supplies; auxiliary fuel and/or utilities 
used to operate the powerplant during 
down time; and any other directly 
allocable and attributable operating 
expense that the lessee can document 

(ii) Allowable maintenance expenses 
include: Maintenance of the powerplant; 
maintenance of equipment; maintenance 
labor; and other directly allocable and 
attributable maintenance expenses that 
the lessee can document. 

(iii) Overhead directly attributable 
and allocable to the operation and 
maintenance of the powerplant is an 
allowable expense. State and Federal 
income taxes and severance taxes, 
including royalties, are not allowable 
expenses. 

(iv) To compute costs associated with 
capital investment, a lessee may use 
either depreciation with a return on 
undepreciated capital investment, or a 
return on capital investment. After a 
lessee has elected to use either method, 
the lessee may not later elect to change 
to the other alternative without approval 
of MMS. 

(A) To compute depreciation, the 
lessee must use a straight-line 
depreciation method based bn the life of 


the geothermal project, usually the terra 
of the electricity sales contract. A 
change in ownership of a powerplant 
shall not alter the depreciation schedule 
established by the original lessee-owner 
for computing the generating costs. Wilh 
or without a change in ownership, a 
powerplant shall be depreciated only 
once. Equipment shall not be 
depreciated below a reasonable salvage 
value. The rate of return used to 
compute the return on undepreciated 
capital investment shall be determined 
pursuant to paragraph (b)(2)(v) of this 
section. 

(B) To compute a return on capital 
investment, the allowed cost shall be the 
amount equal to the allowable capital 
investment in the powerplant multiplied 
by the rate of return determined 
pursuant to paragraph (b)(2)(v) of this 
section. No allowance shall be provided 
for depreciation. This alternative shall 
apply only to powerplants first placed in 
service on or after March 1,1988. 

(v) The rate of return shall be 1.5 
times the industrial rate associated with 
Standard and Poor’s BBB racing. The 
.rate of return shall be 1.5 times the 
monthly average rate as published in 
Standard and Poor's Bond Guide for the 
first month of the annual operating 
period for which the deduction is 
applicable and shall be effective during 
the following operating year. The rate 
shall be redetermined annually at the 
beginning of the month marking the 
service anniversary of the powerplant or 
the beginning of the lessee's annual 
corporate accounting period, whichever 
is chosen for determination of the 
generating deduction. 

(3) Generating cost rates, determined 
annually, are computed by dividing the 
sum of the operating, maintenance, 
overhead, and capital costs by the 
annual amount of generated electricity. 

(4) For new powerplants, the lessee's 
generating costs for the first year of 
operation shall be based on estimated 
expenses (including overhead) for 
operating and maintaining the 
powerplant. For subsequent years of 
operations, the generating costs shall be 
based on the lessee's actual operating 
and maintenance expenses for the 
previous year plus or minus any 
adjustments that are based on the 
lessee’s knowledge of decreases or 
increases that will affect the deduction. 

(c)(1) Except as provided in paragraph 
(c)(2) of this section, generating 
deductions shall not exceed 66% 
percent of the plant tailgate value of 
electricity. 

(2) Upon request by the lessee, MMS 
may approve a generating deduction in 
excess of the limit prescribed by 
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paragraph (c)(1) of this section. The 
lessee must demonstrate that the 
generating costs in excess of the limit 
are reasonable, actual, and necessary. 
An application for exception shall 
contain all relevant and supporting 
documentation necessary for MMS to 
make a decision. Under no 
circumstances shall the value of the 
geothermal resource be reduced to zero. 

(d) (1) If the actual generating 
deduction, as determined at the end of 
the annual reporting period, is less than 
the amount of the lessee estimated and 
used in the netback procedure during 
the reporting period, the lessee shall be 
required to pay additional royalties due. 
retroactive to the first month of the 
reporting period, plus interest computed 
pursuant to 30 CFR 218.302. If the actual 
generating deduction is greater than the 
amount applied in the netback 
calculation, the lessee shall be entitled 
to a credit 

(2) Lessees must submit corrected 
Forms MMS-2014 to reflect adjustments 
to royalty payments in accordance with 
instructions provided by MMS. 

(e) (1) All generating deductions are 
subject to review, audit, and adjustment. 
When necessary or appropriate, MMS 
may direct a lessee to modify its 
estimated or actual generating 
deduction and adjust royalty values 
accordingly. 

(2) The lessee must maintain ail data 
and records supporting its generating 
deduction pursuant to 30 CFR Part 212. 
These data and records must be made 
available to MMS and other authorized 
personnel upon request and shall be 
maintained in a confidential manner in 
accordance with applicable law and 
regulations, pursuant to § 20&352 of this 
subpart. 


§ 206.355 Valuation standards for direct 
utilization. 

(a) The-value of geothermal resources 
produced from leases subject to this 
subpart and used in direct utilization 
processes shall be determined pursuant 
to this section. 

(b) (l)(i) The value of geothermal 
resources that are sold pursuant to an 
arm's-length contract shall be the gross 
proceeds accruing to the lessee, except 
us provided in paragraphs (b)(l)(ii) and 

(b) (l)(iii) of this section. The lessee shall 
have the burden of demonstrating that 
its contract is arm's-length. The value 
that the lessee reports for royalty 
purposes is subject to monitoring, 
review, and audit. 

(ii) In conducting these reviews and 
audits. MMS will examine whether or 
not the contract reflects the total 
consideration actually transferred either 
directly or indirectly from the buyer to 
the seller for the geothermal resource. If 
the contract does not reflect the total 
consideration, the MMS may require 
that the geothermal resource sold 
pursuant to that contract be valued in 
accordance with paragraph (c) of this 
section. Value shall not be less than the 
gross proceeds accruing to the lessee, 
including any additional consideration 
received. 

(iii) If MMS determines that the gross 
proceeds accruing to the lessee pursuant 
to an arm's-length contract do not reflect 
the reasonable value of the geothermal 
resource because of misconduct by or 
between the contracting parties, or 
because the lessee otherwise has 
breached its duty to the lessor to market 
the production for the mutual benefit of 
the lessee and the lessor. MMS shall 
require the geothermal resource to be 
valued pursuant to paragraph (c)(ii) or 

(c) (iii) of this section and in accordance 


with the notification requirements of 
paragraph (d) of this section. When 
MMS determines that the value may be 
unreasonable, MMS will notify the 
lessee and give the lessee an 
opportunity to provide written 
information justifying the lessee's value. 

(2) MMS may require a lessee to 
certify that its arm's-length contract 
provisions include all of the 
consideration to be paid by the buyer, 
either directly or indirectly, for the 
geothermal resource. 

(c)(1) The value of geothermal 
resources subject to this section that are 
sold under a non arm's-length contract 
or that are not subject to a sales 
transaction but are instead used directly 
by the lessee in its own utilization 
facility shall be determined in 
accordance with the first applicable 
paragraph of the following paragraphs: 

(1) The weighted average of the gross 
proceeds paid or received by the lessee 
under its own arm’s-length contracts for 
the purchase or sale of similar quantities 
of like-quality geothermal resources in 
the same field: 

(ii) The equivalent value of the least 
expensive, reasonable alternative 
energy source (fuel) as determined 
purauant to paragraph (c)(2) of this 
section; or 

(iii) A value determined by any other 
reasonable valuation method approved 
by MMS. 

(2) The equivalent value of the least 
expensive, reasonable alternative 
energy source shall be based on the 
amount of thermal energy that would 
otherwise be used by the direct 
utilization process in place of the 
geothermal resource. That amount of 
thermal energy (in Btu's) displaced by 
the geothermal resource shall be 
determined by the equation 


thermal energy . (h»-h^xde n «ityx0.13368lx volume, 
displaced efficiency factor 


where h m shall be the enthalpy in Btu's/ 
lb at the utilization facility inlet (based 
on measured inlet temperature), lw 
shall be the enthalpy in Btu’s/lb at the 
facility outlet (based on measured outlet 
temperature), density shall be in Ibs/cu 
ft based on inlet temperature, the factor 
0.1336B1 (cu ft/gal) converts gallons to 
cubic feet, and volume shall be the 
quantity of geothermal fluid in gallons 
produced at the wellhead or measured 
at an approved point. The efficiency of 
the alternative energy source shall be 
0.7 for coal and 0.8 for oil natural gas. 
and other fuels derived from oil and 


natural gas, or an efficiency factor 
proposed by the lessee and approved by 
MMS. 

(3) Valuations made pursuant to this 
paragraph are subject to the notification 
requirements of paragraph (d) of this 
section. 

(d)(1) The lessee shall retain all data 
relevant to the determination of royalty 
value, particularly where the value is 
determined pursuant to paragraph (c) of 
this section, pursuant to 30 CFR Part 212. 
Such data shall be subject to review and 
audit and MMS will direct a lessee to 
use a different value if it determines that 


the reported value is inconsistent with 
the requirements of these regulations. 

(2) Upon request, lessees shall make 
available to authorized MMS or State 
representatives, to the Office of the 
Inspector General of the Department of 
the Interior, or to other authorized 
persons any and all contracts for the 
sale of other disposition of the lease 
production, and any arm's-length and/or 
non-arm's length sales and other data 
for like-quality production sold, 
purchased, or otherwise obtained by the 
lessee from the field as may be 
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necessary to support a value 
determination. 

(3) A lessee shall notify MMS if it has 
determined value pursuant to paragraph 
(c) of this section. The notification shall 
be by letter to MMS Associate Director 
for Royalty Management or his/her 
designee. The letter shall identify the 
valuation method to be used and 
contain a brief description of the 
procedure to be followed. The 
notification required by this paragraph 
is a one-time notification due no later 
than the end of the month following the 
month the lessee first reports royalties 
on a Form MMS-2014 using a valuation 
method authorized by paragraph (c) of 
this section. 

(e) If MMS determines that a lessee 
has not properly determined value, the 
lessee shall pay the difference, if any, 
between royalty payments made based 
upon the value it has used and the 
royalty payments that are due based 
upon the value established by MMS. 

The lessee shall also pay interest 
computed on that difference pursuant to 
30 CFR 218.302. If the lessee is entitled 
to a credit, MMS will provide 
instructions for the taking of that credit. 

(f) The lessee may request a value 
determination from MMS. In that event, 
the lessee shall propose to MMS a value 
determination method and may use that 
method in determining value, for royalty 
purposes, until MMS issues its decision. 
The lessee shall submit all available 
data relevant to its proposal. The MMS 
shall determine the value based upon 
the lessees proposal and any additional 
information MMS deems necessary. In 
making a value determination, MMS 
may use any of the valuation criteria 
consistent with this subpart. That 
determination shall remain effective for 
the period stated therein. After MMS 
issues its determination, the lessee shall 
make adjustments in accordance with 
paragraph (e) of this section. 

(g) Notwithstanding any other 
provision of this section, under no 
circumstances shall the value of 
production for royalty purposes be less 
than the gross proceeds accruing to the 
lessee where geothermal energy is sold 
pursuant to arm’s-length or non-arm’s- 
length contracts. 

(h) The lessee is required to place 
geothermal resources in maketable 
condition and to deliver geothermal 
resources to the direct utilization facility 
at no cost to the Federal lessor. Where 
the value established pursuant to this 
section is determined by a lessee’s gross 
proceeds, that value shall be increased 
to the extent that the gross proceeds 
have been reduced because the 
purchaser, or any other person, is 
providing certain services the cost of 


which ordinarily is the responsibility of 
the lessee to place the geothermal 
resource in marketable condition or to 
deliver it to the direct utilization facility. 

(i) Value shall be based on the highest 
price a prudent lessee can receive 
through legally enforceable claims under 
its contract. Absent contract revision or 
amendment, if the lessee fails to take 
proper or timely action to receive prices 
or benefits to which it is entitled it must 
pay royalty at a value based upon that 
obtainable price or benefit. Contract 
revisions or amendments shall be hi 
writing and signed by all parties to an 
arm’s-length contract. If the lessee 
makes timely application for a price 
increase or benefit allowed under its 
contract but the purchaser refuses, and 
the lessee takes reasonable measures, 
which are documented, to force 
purchaser compliance, the lessee will 
owe no additional royalties unless or 
until monies or consideration resulting 
from the price increase or additional 
benefits are received. This paragraph 
shall not be construed to permit a lessee 
to avoid its royalty payment obligation 
in situations where a purchaser fails to 
pay, in whole or on part or timely, for a 
quantity of geothermal resources. 

(j) Notwithstanding any provision in 
these regulations to the contrary, no 
review, reconciliation, monitoring, or 
other like process that results in a 
redetermination by MMS of value under 
this section shall be considered final or 
binding against the Federal Government 
or its beneficiaries until the audit period 
is formally closed. 

(k) Certain information submitted to 
MMS to support value determinations is 
exempted from disclosure by the 
Freedom of Information Act, 5 U.S.C. 

552, or other Federal law. Any data 
specified by law to be privileged, 
confidential, or otherwise exempt will 
be maintained in a confidential manner 
in accordance with applicable law and 
regulations. All requests for information 
about determinations made under this 
subpart are to be submitted in 
accordance with the Freedom of 
Information Act regulation of the 
Department of the Interior, 43 CFR Part 
2 . 

§ 206.356 Valuation standards for 
byproducts. 

(a) The value of geothermal 
byproducts, including commercially 
demineralized water, shall be 
determined pursuant to this section, less 
applicable byproducts transportation 
allowances determined pursuant to 

$ $ 206.357 and 206.358 of this subpart. 

(b) (lMi) The value of byproducts that 
are sold pursuant to an arm’s-length 
contract shall be the gross proceeds 


accruing to the lessee, except as 
provided in paragraphs (b)(l)(ii) and 

(b) (l)(iii) of this section. The lessee shall 
have the Jiurden of demonstrating that 
its contract is arm’s-length. The values 
which the lessee reports, for royalty 
purposes, are subject to monitoring, 
review, and audit. 

(ii) In conducting reviews and audits, 
MMS will examine whether the contract 
reflects the total consideration actually 
transferred either directly or indirectly 
from the buyer to the seller for the 
byproducts. If the contract does not 
reflect the total consideration, MMS 
may require that the byproducts sold 
pursuant to that contract be valued in 
accordance with paragraph (c) of this 
section. Value may not be less than the 
gross proceeds accruing to the lessee, 
including any consideration additionally 
received. 

(iii) If MMS determines that the gross 
proceeds accruing to the lessee pursuant 
to an arm’s-length contract do not reflect 
the reasonable value of the production 
because of misconduct by or between 
the contracting parties, or because the 
lessee otherwise has breached its duty 
to the lessor to market the production 
for the mutual benefit of the lessee and 
the lessor, MMS shall require that the 
byproduct production be valued 
pursuant to paragraph (c)(2), (c)(3), or 

(c) (4) of this section, and in accordance 
with the notification requirements of 
paragraph (d} of this section. When 
MMS determines that the value may be 
unreasonable. MMS will notify the 
lessee and give the lessee an 
opportunity to provide written 
information justifying the lessee’s 
reported byproduct value. 

(2) The MMS may require a lessee to 
certify that its arm’s-length contract 
provisions include all of the 
consideration to be paid by the buyer, 
either directly or indirectly, for the 
byproduct. 

(c) The value of byproducts that are 
sold pursuant to a non-arm's-length 
contract or that are utilized by the 
lessee (no sales), except demineralized 
water used for the benefit of the lease 
pursuant to 5 202.351(b)(2) of this 
subpart, shall be determined in 
accordance with the first applicable 
paragraph of the following paragraphs: 

(1) The gross proceeds accruing to the 
lessee pursuant to a sale under its non- 
arm’s-length contract (or other 
disposition by other than an arm’s- 
length contract), provided that those 
gross proceeds are equivalent to the 
gross proceeds derived from, or paid 
under, comparable arm’s-length 
contracts for sales, purchases, or other 
dispositions of like-quality byproducts 
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in the Held. In evaluating the 
comparability of arm's-length contracts 
for the purposes of these regulations, the 
following factors shall be considered: 
Price, time of execution, duration, 
market or markets serviced, terms, 
quality of byproduct, quantity, and such 
other factors as may be appropriate to 
reflect the value of the byproduct; 

(2) The gross proceeds accruing to the 
lessee pursuant to a sale under its non- 
arm's-length contract (or other 
disposition by other than an arm's- 
length contract), provided that those 
gross proceeds are equivalent to the 
gross proceeds derived From, or paid 
under, comparable arm’s-length 
contracts for sale, purchases, or other 
dispositions of like-quality byproducts 
outside the field. In evaluating the 
comparability of arm’s-length contracts 
for the purposes of these regulations, the 
following factors shall be considered: 
Price, time of execution, duration, 
market or markets serviced, terms, 
quality of byproduct, quantity, and such 
other factors as may be appropriate to 
reflect the value of the byproduct; 

(3) Other relevant matters including, 
but not limited to. published or publicly 
available spot-market prices, or 
information submitted by the lessee 
concerning circumstances unique to a 
particular lease operation or the 
saleability of certain byproducts; 

(4) A netback method or any other 
reasonable method used to determine 
value. 

(d)(1) The lessee shall retain all data 
relevant to the determination of royalty 
value, particularly where the value is 
determined pursuant to paragraph (c) of 
this section and 30 CFR Part 212. Such 
data shall be subject to review and 
audit, and MMS will direct a lessee to 
use a different value if it determines that 
the reported value is inconsistent with 
the requirements of these regulations. 

(2) Upon request, lessees shall make 
available to authorized MMS or State 
representatives, to the Office of the 
Inspector General of the Department of 
the Interior, or to other authorized 
persons any and all contracts and/or 
invoices for the sale or other disposition 
of the byproducts, and any arm’s-length 
sales and volume data for like-quality 
production sold, purchased, or otherwise 
obtained by the lessee from the field or 
other area as may be necessary to 
support a value determination. 

(3) A lessee shall notify MMS if it has 
determined value pursuant to paragraph 
(c) of this section. The notification shall 
be by letter to the MMS Associate 
Director for Royalty Management or 
his/her designee. The letter shall 
identify the valuation method to be used 
and contain a brief description of the 


procedure to be followed. The 
notification required by this paragraph 
is a one-time notification due no later 
than the end of the month following the 
month the lessee first reports royalties 
on a Form MMS-2014 using a valuation 
method authorized by paragraph (c) of 
this section, and each time there is a 
change in a method under paragraph (c) 
of this section. 

(c) If MMS determines that a lessee 
has not properly determined value, the 
lessee shall pay the difference, if any, 
between royalty payments made based 
upon the value it has used and the 
royalty payments that are due based 
upon the value established by MMS. 

The lessee shall also pay interest 
computed pursuant to 30 CFR 218.302. If 
the lessee is entitled to a credit, MMS 
will provide instructions for the taking 
of that credit. 

(f) The lessee may request a value 
determination from MMS. In that event, 
the lessee shall propose to MMS a value 
determination method and may use that 
method in determining value, for royalty 
purposes, until MMS issues its decision. 
The lessee shall submit all available 
data relevant to its proposal. The MMS 
shall determine the value based upon 
the lessee’s proposal and any additional 
information MMS deems necessary. 

That determination shall remain 
effective for the period stated therein. 
After MMS issues its determination, the 
lessee shall make the adjustments in 
accordance with paragraph (e) of this 
section. 

(g) Notwithstanding any other 
provisions of this section, under no 
circumstances shall the value, for 
royalty purposes, be less than the gross 
proceeds accruing to the lessee, less 
applicable byproduct transportation 
allowances determined pursuant to 

§§ 206.357 and 206.358 of this subpart. 

(h) The lessee is required to place the 
byproducts in marketable condition at 
no cost to the Federal Government 
Where the value established pursuant to 
this section is determined by a lessee's 
gross proceeds, that value shall be 
increased to the extent that the gross 
proceeds has been reduced because the 
purchaser, or any other person, is 
providing certain services, the cost of 
which ordinarily is the responsibility of 
the lessee to place the byproducts in 
marketable condition. 

(i) Value shall be based on the highest 
price a prudent lessee can receive 
through legally enforceable claims under 
its contract Absent contract revision or 
amendment, if the lessee fails to take 
proper or timely action to receive prices 
or trenefits to which it is entitled it must 
pay royalty at a value based upon that 
obtainable pi ice or benefit Contract 


revisions or amendments shall be in 
writing and signed by all parties to an 
arm's4ength contract, and may be 
retroactively applied to value 
byproducts, for royalty purposes, for a 
period not to exceed 2 years, unless 
MMS approves a longer period. If the 
lessee makes timely application for a 
price increase allowed under its 
contract but the purchaser refuses, and 
the lessee takes reasonable measures, 
which are documented, to force 
purchaser compliance, the lessee will 
owe no additional royalties unless or 
until monies or consideration resulting 
from the price increase are received. 

This paragraph shall not be construed to 
permit a lessee to avoid its royalty 
payment obligation in situations where 
a purchaser fails to pay, in whole or in 
part or timely, for a quantity of 
byproducts. 

(j) Notwithstanding any provision in 
these regulations to the contrary, no 
review, reconciliation, monitoring, or 
other like process that results in a 
redetermination by the MMS of value 
under this section shall be considered 
final or binding as against the Federal 
Government or its beneficiaries until the 
audit period is formally closed. 

(k) Certain information submitted to 
MMS to support valuation proposals, 
including byproduct transportation 
allowances pursuant to §5 206.357 and 
206.358 of this subpart, is exempted from 
disclosure by the Freedom of 
Information Act, 5 U.S.C. 552. Any data 
specified by the Act to be privileged, 
confidential, or otherwise exempt shall 
be maintained in a confidential manner 
in accordance with applicable law and 
regulations. All requests for information 
about determinations made under this 
subpart are to be submitted in 
accordance with the Freedom of 
Information Act regulation of the 
Department of the Interior. 43 CFR Part 
2 . 

§ 206.357 Byproduct transportation 
allowances— general. 

(a) Where the value of byproducts has 
been determined at a point off the 
geothermal leuse, MMS shall allow a 
deduction in determining value, for 
royalty purposes, for the lessee's 
reasonable, actual costs incurred to: 

(l) Transport the byproducts from a 
Federal lease to a sales point or point of 
delivery that is off the lease; or 

(2) Transport the byproducts from a 
Federal lease or from a geothermal 
utilization facility to a recovery facility 
when that recovery facility is off the 
lease and, if applicable, from the 
recovery facility to a sales point or point 
of delivery off the lease. Costs for 
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transportation between the lease and 
the geothermal utilization facility, 
whether on or off the lease, shall not be 
included in the transportation 
allowance. 

(b) Under no circumstances shall the 
byproduct transportation allowance 
authorized by paragraph (a) of this 
section reduce the value of the 
byproducts under any selling 
arrangement to zero. 

(c) (1) When byproducts are 
transported from a lease or geothermal 
utilization facility to a byproduct 
recovery facility, the lessee is not 
required to allocate transportation costs 
between the quantity of marketable 
byproduct and the rejected waste 
material. The byproduct transportation 
allowance shall be authorized for the 
total production that is transported. 
Byproduct transportation allowances 
shall be expressed as a cost per unit of 
marketable byproduct transported. 

(2) For byproducts that are extracted 
on lease or at the geothermal utilization 
facility, the byproduct transportation 
allowance shall be authorized for the 
total production that is transported to a 
point of sale off the lease. Byproduct 
transportation allowances shall be 
expressed as a cost per unit of 
byproduct transported. 

(3) Transportation costa shall only b»? 
recognized as allowances when the 
transported byproduct is sokl. delivered 
or otherwise utilized by the lessee and 
royalties are reported and paid. 

(d) Byproduct transportation 
allowances are subject to monitoring, 
review, and audit. If, after a review and/ 
or audit, MMS determines that a lessee 
has improperly determined a byproduct 
transportation allowance authorized by 
this section, then the lessee shall pay 
any additional royalties, plus interest, 
determined in accordance with 30 CFR 
218.302. or shall be entitled to a credit, 
without interest. 

(e) If byproducts produced from 
Federal and non-Federal leases are 
commingled for transportation, lessees 
shall not disproportionately allocate 
transportation costs to Federal leases. 

(f) Upon request, the lessee shall make 
available to authorized MMS and State 
representatives, to the Office of the 
Inspector General of the Department of 
the Interior, or to other authorized 
persons all transportation contracts and 
all other information as may be 
necessary to support a byproduct 
transportation allowance. 

(g) Byproduct transportation 
allowances are to be reported as 
separate lines on Form MMS-2014. 


§ 206.356 Determination of byproduct 
transportation allowances. 

(a) Arm's-length contracts . fl) For 
transportation costs incurred by a lessee 
pursuant to an arm's-length contract the 
transportation allowance shall he the 
reasonable, actual costs incurred by the 
lessee for transporting the byproducts 
under that contract subject to 
monitoring, review, audit and possible 
future adjustments. The MMS' prior 
approval is not required before a lessee 
may deduct costs incurred undeF an 

arm‘»rlength transportation contract. 

(2) tn conducting reviews and audits, 
MMS will examine whether the contract 
reflects more than the consideration 
actually transferred either directly or 
indirectly from the lessee to the 
transporter for the transportation, if the 
contract reflects more than the total 
consideration paid, MMS may require 
that the byproduct transportation 
allowance be determined in accordance 
with paragraph (b) of this section. 

(3) If MMS determines that the 
consideration paid pursuant to ao arni’sr 
length byproduct transportation contract 
does not reflect the reasonable value of 
the transportation because of 
misconduct by or between the 
contracting parties, or because the 
lessee otherwise has breached its duty 
to the lessor to market the production 
for the mutual benefit of the lessee and 
the lessor, MMS shall require that the 
byproduct transportation allowance be 
determined in accordance with 
paragraph (b) of this section. When 
MMS determines that the value of the 
transportation may be unreasonable. 
MMS will notify the lessee and give the 
lessee an opportunity to provide written 
information justifying the lessee's 
transportation costs. 

(4) Where the lessee’s payments for 
transportation under aa arm's-length 
contract are not based on a dollar-per- 
unii. the lessee shall convert whatever 
consideration is paid to a dollar value 
equivalent for the purposes of this 
section. 

(b) Non-arm's-length or no MMitract. 

(1) If a lessee has a non-arm’s-length 
contract or has no contract, mdtiding 
those situations where the lessee 
performs transportation services for 
itself, the byproduct transportation 
allowance* will be based upon the 
lessee's reasonable actual costs. All 
byproduct transportation allowances 
deducted under a non-arm*s4ength or 
no-contract situation are subject to 
monitoring, review* audit and possible 
future adjustment Prior MMS approval 
of byproduct transportation alowanr.es 
is not required for non-arm’s-length or 
no-contract situations. 


(2) The byproduct transportation 
uflowanre for non-arm’s4ength or ro- 
contract situations shall be based upon 
the lessee's actual costs for 
transportation during the reporting 
period, including operating and 
maintenance expenses, overhead, and 
either depreciation and a return on 
undepreciated capital investment in 
accordance with paragraph (b)(2)(iv}(A| 
of this section, or a cost equal to the 
capital investment in the transportation 
system multiplied by the rate of ret arc 
in accordance with paragraph 
(b)(2)fiv)(B) of this section. Allowable 
capit 'd costs are generally those for 
fixed assets, mchrdfog costs of delivery 
and instaJlatiofi of capital equipment 
(but excluding real estate purchases), 
that are an integral paTt of the 
transportation system. 

(i) Allowable operating expenses 
include: Operations supervision and 
engineering; operations labor fuel; 
utilities; materials; ad valorem property 
taxes; rent; supplies; and any other 
directly allocable and attributable 
operating expenses that the lessee can 
document. 

(»i \ Allowable maintenance expenses 
include: Maintenance of the 
transjxirtation system; maintenance of 
equipment; maintenance labor; and 
other directly allocable and attributable 
maintenance expenses that the lessee 
can document 

(iii) Overhead attributable and 
allocable to the operation and 
maintenance of the transportation 
system fs an allowable expense. State 
and Federal income taxes and 
severance, taxes and other fees, 
including royalties, are not allowable 
expenses. 

fro)To compute costs associated with 
capital investment a lessee may use 
either paragraph (b)(2)(iv)(A) or (B) of 
this section. After a lessee has elected to 
use either method for a transportation 
system* the lessee may not later elect to 
change to the other alternative. 

(A) To compute depreciation, the 
lessee must use a straight-line 
depreciation method based on, as 
appropriate, either the life of equipment 
or the life of the geothermal project that 
the transportation system services. After 
im election is made, the lessee may not 
change methods. A change in ownership 
of a transportation system shall not alter 
the depreciation schedule established by 
the original transporter/lessee for 
purposes of fht* allowance calculation. 
With or without a change m ownership, 
a transportation system shall be 
depreciated only once. Equipment shall 
not be depreciated below a reasonable 
salvage value. The rate of return used to 
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compute the return on undepreciated 
capital investment shall be determined 
pursuant to paragraph (b)(2)(v) of this 
section. 

(B) To compute a return on capital 
investment, the allowed cost shall be the 
amount equal to the allowable capital 
investment in the transportation system 
multiplied by the rate of return 
determined pursuant to paragraph 

(b)(2)(v) of this section. No allowance 
shall be provided for depreciation. 

(v) The rate of return shall be 1.5 
times the industrial rate associated with 
Standard and Poor’s BBB rating. The 
rate of return shall be 1.5 times the 
monthly average as published in 
Standard and Poor's Bond Guide for the 
first month of the reporting period for 
which the allowance i9 applicable and 
shall be effective during the reporting 
period. The rate shall be redetermined 
at the beginning of each subsequent 
transportation allowance reporting 
period. 

PART 210—FORMS AND REPORTS 

1. The authority citation for Part 210 is 
revised to read as follows: 

Authority: 25 U.S.C. 396 et seq.; 25 U.S.C. 
396a et seq.; 25 U.S.C. 2101 et seq.; 30 U.S.C. 
181 et seq.; 30 U.S.C. 351 et seq.; 30 U.S.C. 

1001 et seq.; 30 U.S.C. 1701 et seq.; 31 U.S.C. 
9701; 43 U.S.C. 1301 et seq.; 43 U.S.C. 1331 et 
seq.; and 43 U.S.C. 1801 et seq. 

2. Subpart H. consisting of §5 210.350 
through 210.355. is revised to read as 
follows: 

Subpart H—Geothermal Resources 

Sec. 

210.350 Definitions. 

210.351 Required recordkeeping. 

210.352 Payor information forms. 

210.353 Special forms and reports. 

210.354 Monthly report of sales and royalty. 

210.355 Reporting instructions. 

Subpart H—Geothermal Resources 

§ 210.350 Definitions. 

Terms used in this subpart shall have 
the same meaning as in 30 CFR 206.351. 

§210.351 Required recordkeeping. 

Information required by the MMS 
shall be filed using the forms prescribed 
in this subpart, which are available from 
MMS. Records may be maintained on 
microfilm, microfiche, or other recorded 
media that are easily reproducible and 
readable. See Subparf H of 3BCFR Part 
212 . 

§ 210.352 Payor information forms. 

The Payor Information Form (Form 
MMS-4025) must be filed for each 
Federal lease on which geothermal 
royalties (including byproduct royalties) 
are paid. Where specifically determined 


by MMS. Form MMS-4025 is also 
required for all Federal leases on which 
rent is due. The completed form must be 
filed by the party who is making the rent 
or royalty payment (payor) for each 
revenue source. Form MMS-4025 must 
be filed no later than 30 days after 
issuance of a new lease or a 
modification to an existing lease that 
changes the paying responsibility on the 
lease. The Form MMS-4025 shall 
identify the payor of production royalty, 
and identify revenue sources and selling 
arrangements for all leased geothermal 
resources (including byproducts). After 
filing the initial form, a new Form MMS- 
4025 must be filed no later than 30 days 
after the occurrence of any of the 
following: 

(a) Assignment of all or any part of 
the lease; 

(b) Production of a new product; 

(c) A change in a selling arrangement; 

(d) Change in royalty rate: 

(ej Change of payon or 

(f) Abandonment of a lease. 

§ 210.353 Special forms and reports. 

The MMS may require submission of 
additional information on special forms 
or reports. When special forms or 
reports other than those referred to in 
this subpart are necessary, instructions 
for the filing of such forms or reports 
will be given by MMS. Requests for the 
submission of such forms will be made 
in conformity with the requirements of 
the Paperwork Reduction Act of 1980 
and other applicable law 9 . 

§ 210.354 Monthly report of sales and 
royalty. 

A report of sales and royalty for each 
productive lease must be reported on 
Form MMS-2014, Report of Sales and 
Royalty Remittance, each month once 
sales or utilization of production occur, 
even though sales may be intermittent, 
unless otherwise authorized by the 
MMS. This report is due on or before the 
last day of the month following the 
month in which production was sold or 
utilized, together with the royalties due 
the United States. 

§210.355 Reporting instructions. 

(a) Specific guidance on how to 
prepare and submit required information 
collection reports and forms to MMS is 
contained in an Auditing and Financial 
System (AFS) Oil and Gas Payor 
Handbook which is available from: 
Minerals Management Service, 
Attention: Lessee Contact Branch. P.O. 
Box 5760, TA. Denver. CO 80217. 

(b) Royalty payors should refer to this 
handbook for specific guidance with 
respect to geothermal resources 
reporting requirements. If additional 


information is required, the payor 
should contact the MMS Lessee Contact 
Branch at the above address. The 
appropriate telephone numbers are 
listed in the handbook. 

PART 212—RECORDS AND FILES 
MAINTENANCE 

1. The authority citation for Pari 212 is 
revised to read as follows: 

Authority: 25 U.S.C 396 et seq.; 35 U.S.C 
396a et seq.; 25 U.S.C. 2101 et seq.; 30 U.S.C. 
181 et seq.; 30 U.S.C. 351 et seq.; 30 U.S.C. 

1001 et seq.; 30 U.S.C. 1701 et seq.; 31 U.S.C 
9701; 43 U.S.C. 1301 et seq.; 43 U.S.C 1331 et 
seq.; and 43 U.S.C 1801 et seq. 

2. Part 212 is amended by revising the 
titles of Subparts B, C, D. F, and G to 
read as follows: 

Subpart B—Oil, and OCS Sulfur- 
General 

Subpart C—Federal and Indian Oil 
(Reserved) 

Subpart D—Federal and Indian Gas 
[Reserved] 

Subpart F—Coal 1 Reserved 1 

Subpart G—Other Solid Minerals 
I Reserved) 

3. A new Subpart H consisting of 
§§ 212.350 through 212.352, is added to 
Part 212 to read as follows: 

Subpart M—Geothermal Resources 

Sec. 

212.350 Definitions. 

212.351 Required recordkeeping and reports. 

212.352 Records and files maintenance. 

Subpart H—Geothermal Resources 

§212.350 Definitions. 

Terms used in this subpart shall have 
the same meaning as in 30 CFR 206.351. 

§ 212.351 Required recordkeeping and 
reports. 

(a) All records pertaining to Federal 
geothermal leases shall be maintained 
by a lessee, operator, revenue payor, or 
other person for 6 years after the 
records are generated unless the 
recordholder is notified, in writing, that 
records must be maintained for a longer 
period. When an audit or investigation 
is underway, records shall be 
maintained until the recordholder is 
released by written notice of the 
obligation to maintain records. 

(b) The Associate Director for Royalty 
Management shall have access to all 
records of the operator/lessee 
pertaining to compliance to Federal 
royalties, including, but not limited to: 
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(1) Qualities and quantities of all 
products extracted, processed, sold, 
delivered, or used by the operator^- - 
lessee. — 

(2) Prices received for products, prices 
paid for like or similar products, and 
internal transfer prices. 

(3) Costs of extraction, power 
generation, electrical transmission, 
wheeling, and byproduct transportation. 

§ 212.352 Records and files maintenance. 

(a) Records. Each lessee, operator, 
revenue payor, or other person shall 
make and retain accurate and complete 
records necessary to demonstrate that 
payments of rentals, royalties, and other 
payments related to Federal geothermal 
leases are in compliance with lease 
terms, regulations, and orders. Records 
covered by this section include those 
specified by lease terms, notices and 
orders, and by the various parts of this 
Chapter. Records also include computer 


programs, automated files, and 
supporting systems .documents turn used 
to'pToduce automated reports or 
magnetic tape submitted to MMS for use 
in its Auditing and Financial System 
(Ah'S), or in its Production Accounting 
and Auditing System (PAAS). 

fb) Period for keeping records .. 
Lessees, operators, revenue payors, or 
other persons required to keep records 
under this section shall maintain and 
preserve them for 0 years from the day 
on which the relevant transaction record 
occurred unless the Secretary notifies 
the recordholder of an audit or 
investigation involving the records and 
that they must be maintained for a 
longer period. When an audit or 
investigation is underway, records shall 
be maintained until MMS releases the 
recordholder. in writing, from the 
obligation to maintain the records. 
Lessees, operators, revenue payors, or 
other persons shall maintain the records 


(generateiLduringThrrptffiod for which 
they have paying or operating 
responsibility on the lease) for a period 
of 6 years. 

(o) Inspection of records. The lessee, 
operator, revenue payor, or other person 
required to keep records shall be 
responsible for making the records 
available for Inspection. Records shall 
be made available at a business location 
of the lessee, operator, revenue payor, or 
other person during normal business 
hour9 upon the request of any officer, 
employee or other party authorized by 
the Secretary. lessees, operators, 
revenue payors, and other persons will 
be given a reasonable period of time to 
produce historical records. 

4. A heading for Subpart I is added to 
Part 212 entitled: 

Subpart I—OCS Sulfur (Reserved 1 

(FR Doc. 89-42 Filed 1-4-69; 8:45 am] 
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DEPARTMENT OF EDUCATION 

■r 

Office of Special Education and 
Rehabilitative Services 

Proposed Funding Priority 

agency: Department of Education. 
action: Notice of proposed funding 
priority. 

summary: The Secretary proposes to 
establish this annual funding priority for 
the Educational Media Research, 
Production, Distribution, and Training 
Program to ensure effective use of 
program funds and to direct funds to the 
area identified during Fiscal Year 1989. 
date: Comments must be received on or 
before February 6,1989. 
address: Comments should be 
addressed to Joseph Clair, Division of 
Educational Services, Office of Special 
Educational Programs, Department of 
Education, 400 Maryland Avenue SW. f 
(Switzer Building, Room 4622—M/S 
2644), Washington, DC 20202. 

FOR FURTHER INFORMATION CONTACT: 
Joseph Clair. Telephone: (202) 732-4503. 
SUPPLEMENTARY INFORMATION: The 
Educational Media Research, 

Production, Distribution and Training 
program is designed to promote the 
educational advancement of 
handicapped persons by providing 
assistance for: (a) Conducting research 
on the use of educational media and 
technology for persons with handicaps; 
(b) producing and distributing 
educational media for the use of 
handicapped persons, their parents, 

Iheir actual and potential employers, 
and other persons directly involved in 
work for the advancement of persons 
with handicaps; and (c) training persons 


in the use of educational media for the 
instruction of handicapped persons. 

Proposed Priority 

Government Subsidization for the 
Manufacture and Distribution of o Line 
21 Decoder (CFDA 84.026) 

This priority supports a cooperative 
agreement to produce and distribute a 
decoder nationally. The applicant must 
submit a plan which, in addition to 
describing the specific features of the 
decoder, details how at least 33.000 Line 
21 decoders will be produced and 
distributed nationally. The applicant 
mu9t provide evidence of quality 
assurance in decoder design. The 
applicant must provide evidence of 
product reliability, and must provide a 
plan for warranty and repair service. 
The timeline for production of at least 
33,000 Line 21 decoder units must be 
detailed enough to assure that a 
continuing supply of decoders will be 
nationally available to consumers who 
are hearing impaired no later than 30 
days following the award. The projected 
timelines must be supported by 
commitments of full production and 
distribution from one or more 
manufacturers and retailers to assure 
production and sale of these units 
nationally. The applicant shall provide a 
projected retail price including any 
dealer markups and, to the extent 
possible, should relate cost factors to 
specific features of the decoder. 

Finally, applicants shall describe an 
evaluation plan that allows monthly 
tracking and reporting of the number of 
subsidized decoders produced, the 
number of decoders distributed but 
unsold, the number (if any) of decoders 
on backorder, the number (if any) and 


type of complaints received relating to 
the decoder, and the number and type of 
service requests received. 

Intergovernmental Review 

This program is subject to the 
requirements of Executive Order 12372 
and the regulations in 34 CFR Part 79. 
The objective of the Executive Order is 
to foster an intergovernmental 
partnership and a strengthened 
federalism by relying on processes 
developed by State and local 
governments for coordination and 
review of proposed Federal financial 
assistance. 

In accordance with the order, this 
document is intended to provide early 
notification of the Department’s specific 
plans and actions for this program. 

Invitation To Comment 

Interested persons are invited to 
submit comments and recommendations 
regarding the proposed priority to the 
address in this notice. 

All comments submitted in response 
to this proposed priority will be 
available for public inspection, during 
and after the comment period, in Room 
4622, Switzer Building, 330 C Street SW., 
Washington, DC 20202, between the 
hours of 8:30 a.m. and 4 p.m., Monday 
through Friday of each week except 
Federal holidays. 

Authority: 20 U.S.C 1451(a)(2) 

Dated: November 90,1908. 

(Catalog of Federal Domestic Assistant* 
No. 84.026: Educational Media Research, 
Production, Distribution, and Training) 

Lauro F. Cavazos, 

Secretary of Rducolion. 

|FR Doc. 89-173 Filed 1-4-8$ 8:45 am| 

BHJJNG CODE 4000-0V4i 
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DEPARTMENT OF EDUCATION 

National Institute on Disability and 
Rehabilitation Research; Proposed 
Funding Priority for Fiscal Year 1989 

agency: Department of Education. 

action: Notice of proposed funding 
priority for fiscal year 1989. 

summary: The Secretary of Education 
proposes a funding priority for a 
research activity to oe supported under 
the Rehabilitation Research and 
Training Center (RRTC) program of the 
National Institute on Disability and 
Rehabilitation Research (NIDRR) in 
fiscal year 1989. 

date: Interested persons are invited to 
submit comments or suggestions 
regarding the proposed priority on or 
before February 6,1989. 

address: All written comments and 
suggestions should be sent to Betty Jo 
Borland, National Institute on Disability 
and Rehabilitation Research, 

Department of Education, 400 Maryland 
Avenue SW.. Room 3422, Switzer 
Building, Washington, DC 20202-2601. 

FOR FURTTHER INFORMATION CONTACT 

Bdty Jo Berland, National Institute on 
Disability and Rehabilitation Research 
(Telephone; (202) 732 t* 1139). Deaf and 
hearing-impaired individuals may cal) 
(202) 732-1198 for TDD services, 

SUPPLEMENTARY INFORMATION: 

Authority for the Rehabilitation 
Research and Training Centers program 
of NIDRR is contained in section 
204(b)(1) of the Rehabilitation Act of 
1973, as amended. Under the RRTC 
program, awards are made to 
institutions of higher education, or to 
public and private organizations, 
including Indian tribes and tribal 
organizations, that are affiliated with 
institutions of higher education. 

RRTCs conduct programmatic, 
multidisciplinary, and synergistic 
research, training, and information 
dissemination in designated areas of 
high priority. NIDRR’s regulations 
authorize the Secretary to establish 
research priorities by reserving funds to 
support particular research activities 
(see 34 CFR 352.32). 

In the 1989 Appropriations for the 
Departments of Health and Human 
Services. Labor, and Education Act, 
(Pub. L. 100-436), Congress provided 
funds for an RRTC in pediatric 
rehabilitation. NIDRR invites public 
comment on the merits of the proposed 
priority, including suggested 
modifications to the proposed priority. 
The publication of this proposed priority 
does not bind the Federal Government 


to fund projects in these areas, except as 
otherwise directed by statute. 

A program of Rehabilitation Research 
and Training Centers has been 
established to conduct coordinated and 
advanced programs of rehabilitation 
research and to provide training to 
rehabilitation personnel engaged in 
research or the provision of services. 
RRTCs must be operated in 
collaboration with institutions of higher 
education and must be associated with 
rehabilitation service programs. Each 
Center conducts a synergistic program 
of research, evaluation, and training 
activities focused on a particular 
rehabilitation problem area. Each Center 
is encouraged to develop practical 
applications for all of its research 
findings. Centers generally disseminate 
and encourage the utilization of new 
rehabilitation knowledge through such 
means as writing and publishing 
undergraduate and graduate texts and 
curricula and publishing findings in 
professional journals. All materials that 
the Centers develop for dissemination 
and training must be accessible to 
individuals with a range of 
handicapping conditions. RRTCs also 
conduct programs of in-service training 
for rehabilitation practitioners, 
education at the pre-doctoral and post¬ 
doctoral levels, and continuing 
education. Each RRTC must conduct an 
interdiciplinary program of training in 
rehabilitation research, including 
training in research methodology and 
applied research experience, that will 
contribute to the number of qualified 
researchers working in the area of 
rehabilitation research. Centers must 
also conduct state-of-the-art studies in 
relevant aspects of their priority areas. 
Each RRTC must also provide training to 
individuals with disabilities and their 
families in managing and coping with 
disabilities. 

NIDRR will conduct, not later than 
three years after the establishment of 
any RRTC, one or more reviews of the 
activities and achievements of the 
Center. Continued funding depends at 
all times on satisfactory performance 
and accomplishment, in accordance 
with the provisions of 34 CFR 75.253(a). 

Priority 

Rehabilitation of Infants, Children, and 
Youth With Disabilities or Chronic 
Illnesses 

One of the landmark studies of 
children with special needs, the Project 
on the Classification of Exceptional 
Children sponsored by the Department 
of Health, Education, and Welfare, led 
to the publication in 1975 of The Futures 
of Children by the late Nicholas Hobbs 






and colleagues. There are still many 
priority areas set forth in that report that 
have not been addressed adequately. In 
addition, new research issues 
concerning psychosocial development, 
service delivery, and policy have 
emerged from the integration of infants, 
children, and adolescents with 
disabilities and chronic illnesses into 
their communities. 

Policy issues include alternatives to 
institutionalization or long-term 
hospitalization for children whose 
families cannot care for them physically 
or financially, and age-appropriate, 
integrated models of child care that will 
enable parents of children with 
disabilities or chronic illnesses to 
continue employment or to have respite 
services. At an individual level, there is 
a need for studies on the impact of a 
disability or chronic illness on a child’s 
social and emotional development and 
on the efforts of schools and other 
institutions to prevent the development 
of secondary adjustment problems in 
these children. 

NIDRR expects to fund a Center that 
will focus on the full age range from 
birth to fifteen years and will conduct 
ail research activities in integrated 
community settings. Such a Center must 
involve older children with disabilities 
or chronic illnesses and parents of such 
children in planning and evaluating the 
research. The Center must provide for 
collaborative research and training 
among at least three geographically 
distributed sites, and must coordinate 
activities with other relevant RRTCs, 
Parent Networks, national organizations 
representing disability concerns, and 
University Affiliated Facilities. An 
absolute priority is proposed for an 
RRTC to: 

• Investigate alternatives to long-term 
hospitalization and institutionalization 
for children in families that are 
physically and financially limited in 
their abilities to provide care, and 
develop and test strategies for use by 
State and other agencies to implement 
alternative solutions that will promote 
the psychosocial development of 
children with disabilities and chronic 
illnesses; 

• Identify and evaluate integrated, 
age-appropriate models of child care 
that will facilitate normalized 
psychosocial development for children 
and youth with disabilities and chronic 
illnesses; 

• Investigate the patterns of social 
and emotional development in children 
and youth with different chronic illness 
or disabilities; 

• Develop and evaluate appropriate 
interventions to promote social and 
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psychological development in these 
children; 

• Investigate the impact of disability 
and chronic illness on minority children, 
particularly as they affect family 
attitudes toward, and relationships with, 
these children and the types of services 
these children receive, and develop 
culturally sensitive interventions to 
enhance the psychosocial development 
of minority children with disabilities 
and chronic illnesses; 


• Develop and evaluate strategies to 
enable older children and adolescents 
with disabilities or chronic illnesses to 
participate effectively in goal-setting 
and service planning decisions, and 
develop training programs for service 
providers as well as for youth 
themselves that will enhance the role of 
youth in these processes; and 

• Identify, develop, and evaluate 
curricula, practices, and materials used 
with educators, service providers, and 


parents to enhance the psychosocial 
development of children and youth who 
have disabilities of chronic illnesses. 

Authority: 29 U.S.C. 762(b)(1) 

Dated: November 22,1988. 

(Catalog of Federal Domestic Assistance No. 
84.133B. National Institute on Disability and 
Rehabilitation Research) 

Laura F. Cavazos. 

Secretary of Education. 

[FR Doc. 89-174 Filed 1-4-89; fc45 am| 

BILLING CODE 4001-01-14 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 180 

IOPP-36145D; FRL 3502-61 

Interim Policy for Sulfiting Agents on 
Grapes; Extension of Policy Statement 

agency: Environmental Protection 
Agency (EPA). 

action: Extension of policy statement. 

summary: This document announces 
that EPA is extending its interim policy 
regurding the use of sulfiting agents on 
grapes until a tolerance for sulfur 
dioxide residues in or on grapes is 
established. Elsewhere in this issue of 
the Federal Register. EPA is 
concurrently proposing that a tolerance 
of 10 parts per million (ppm) be 
established for sulfur dioxide residues 
on grapes. This extension will allow the 
continued marketing of sulfite-treated 
grapes until a final rule is issued. 
EFFECTIVE DATE: January 5.1989. 

FOR FURTHER INFORMATION CONTACT: 

By mail: 

Walter C. Francis, Antimicrobial 
Program Branch, Registration Division 
(TS-767C), Environmental Protection 
Agency, 401 M St., SW., Washington, 
DC 20460. 

Office location and telephone number. 
Rm. 711, Crystal Mall Building No. 2, 
1921 Jefferson Davis Highway, 
Arlington, VA 22202, (703J-557-0909. 

SUPPLEMENTARY INFORMATION: 

1. Background 

In the Federal Register of December 
31.1980 (51 FR 47240). EPA announced 
an interim policy requiring that each 
domestic or foreign shipper have an 
acceptable certification program to 
ensure that residues of sulfites 
(determined as sulfur dioxide) on grapes 
be below the current level of detection 
under the modified Monier-Williams 
procedure (i.e., less than 10 ppm) when 
the grapes ure offered for entry into the 
United States or are otherwise 
introduced into interstate commerce. 

EPA’s action was prompted by an 
announcement by the Food and Drug 
Administration (FDA) in the Federal 
Register of July 9, 1986 (51 FR 25021), 
that the use of sulfiting agents as 
preservatives on raw fruits and 
vegetables served or sold to consumers 
was no longer deemed to be generally 
recognized as safe (GRAS) because 
some individuals experience severe 
allergic reactions to sulfite residues on 
food. FDA’s action did not affect the use 
of sulfiting agents as pesticides on 
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grapes because the pesticidai use is 
within EPA’s jurisdiction. 

hi light of FDA’s action, and because 
EPA no longer regarded the use of 
sulfiting agents on grapes as if it were 
GRAS (for tlie reasons set forth by FDA 
with regard Xo preservative uses), and 
Rad not established a tolerance for 
sulfite residues in or on grapes. EPA 
adopted the measures specified in the 
December 31,1906 notice to protect 
sulfite-sensitive individuals until a 
tolerance or some other appropriate 
clearance could be established. The 
interim measures were effective 
December 31,1986, and were intended 
to permit shipment of sulfite-treated 
grapes for 1 year. 

The interim policy was amended in 
the Federal Register of August 26,1987 
(52 FR 32128), to permit tagging of 
individual bunches of grapes or 
placarding at the retail point of sale of 
sulfite-treated grapes in lieu of 
certification that grapes do not contain 
detectable sulfite residues. 

This action was taken because 
information developed by the California 
table grape industry indicates significant 
cost and logistical difficulties associated 
with the California certification 
program. Furthermore, evidence 
developed by the California table grape 
industry at that time indicates that 
repeated sulfite treatment during long¬ 
term storage of grapes might result in 
detectable sulfur dioxide residues in or 
on the grapes (10 ppm or higher). 

In its August 26,1987 notice, EPA 
requested comments on the interim 
policy and a proposed extension of this 
policy until May 1989. Comments were 
due October 26^ 1987. On Octol>er 26, 
1987, EPA extended the comment period 
until November 9, 1987 (52 FR 39917). By 
the closing date,. EPA had received 271 
comments. 

No commenter supported the 
placarding option, which was utilized 
sparingly, if at all, during the 1987 
growing season. Reaction to the tagging 
option was diverse, drawing the largest 
number of comments. While no 
commenter favored tagging as a long¬ 
term solution, many believed it was an 
appropriate short-term measure until 
alternatives to current sulfiting practices 
could be evaluated and implemented. 
Other commenters were opposed to the 
tagging of fresh fruits and vegetables in 
general. 

Many commenters argued that tagging 
only 40 percent of bunches was 
insufficient, misleading, and confusing 
to grape consumers. Specifically, they 
believed that the tags were too small, 
that the label statement did not contain 
strong enough language to alert sulfite- 
sensitive consumers, and that the 


statement should be placed on both 
sides of the tag. 

Most of the commenters favored 
retention of the certification option as a 
short-term measure until a permanent— 
tolerance for sulfur dioxide residues in 
or on grapes can be established. Some 
commenters suggested that certification 
be the only available option and that 
placarding and tagging not be 
considered as part of any interim or 
permanent policy established for 
sulfiting agents on grapes. 

As a result of these comments and in 
consideration of the difficulties 
associated with the enforcement of a 
multiple option policy, EPA extended its 
interim policy from January 1,1989 to 
December 31,1988, requiring that all 
sulfite-treated grapes shipped during 
this period be covered by an approved 
certification program (52 FR 49411: Dec. 
31,1987). 

II. Extension of Policy 

Sulfiting agents have been used for 
many years as a fungicide on grapes. 
Their use is essential to the domestic 
and import grape industry to ensure a 
year-round grape supply for the 
American public. At the same time, the 
use of sulfites on grapes presents a risk 
to sulfite-sensitive individuals, a small 
segment of the American population. 
However. EPA believes that the use of 
sulfiting agents with appropriate 
controls will not present an 
unreasonable risk to this sensitive 
population. 

During the past year, EPA has 
evaluated much of the data generated 
by Chilean exporters and California 
growers through their certification 
programs. These data indicate that a 
majority of shippers can maintain sulfur 
dioxide residues in or on grapes below 
the current level of detection, i.e., less 
than 10 ppm. However, data provided by 
FDA indicate that if sulfur dioxide- 
refeasing pads are allowed to remain in 
the shipping container after the 
containers are removed from the retail 
store refrigeration facilities, sulfur 
dioxide residues on grapes may rise to 
levels greater than 10 ppm. 

Pending the establishment of a 
permanent tolerance for sulfur dioxide 
residues in or on grapes, EPA believes 
that a continuation of its interim policy, 
amended to include labeling 
requirements for shipping containers of 
all grapes treated with sulfur dioxide¬ 
releasing pads, is appropriate to protect 
consumers and allow the continued use 
of sulfitea on grapes. 

Until a tolerance for sulfur dioxide 
residues in or on grapes is established, 
importers and domestic producers who 
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ship sulfite-treated grapes must certify 
that the grapes do not contain 
detectable residues of sulfite 
(determined as sulfur dioxide). Sulfite 
residues on grapes must be below the 
current level of detection under the 
modified Monier-Williams procedure, 
i.e., less than 10 ppm, when the grapes 
are offered for entry into the United 
States or are otherwise introduced into 
interstate commerce. Crapes that are 
not covered by an approved certification 
program or that bear detectable sulfite 
residues will be considered adulterated 
and subject to legal action. 

Shipping containers of both foreign 
and domestic grapes must be labeled in 
accordance with the provisions of 
section 403(1) of the Federal Food. Drug, 
and Cosmetic Act, 21 U.S.C. 343(1), 
which require shipping containers to be 
labeled when a raw agricultural 
commodity has received postharvest 
pesticide treatment. 


Shipping containers or grapes treated 
with sulfur dioxide-releasing pads must 
be labeled as follows: 

Remove pad from the container at least Z 
hours before display of the grapes or after 
removal of container from retail store 
refrigeration facilities. 

If the pad is tom. remove pad and damaged 
grapes or any grapes with visable powder of 
the SOs agent, and hold remainder of 
contents 24 hours before displaying. 

Because of the inherent difficulties in 
enforcing a multiple option policy and 
because of a lack of interest by the 
grower community, placarding is not 
considered a viable alternative to 
certification. Similar enforcement 
problems are associated with a tagging 
option. Moreover, no evidence has been 
submitted to EPA which would indicate 
that the certification requirements 
cannot be met by foreign and domestic 
grape shippers. Therefore, tagging 


grapes that exceed 10 ppm is not an 
option under the policy, as extended. 

These measures are a continuation of 
EPA's December 1986 policy to permit 
shipment of sulfite-treated grapes, and 
this policy extension is effective January 
1.1989 until a permanent tolerance for 
sulfur dioxide residues in or on grapes is 
established. EPA and FDA will work 
jointly to assure that domestic and 
foreign grape shippers adhere to this 
policy. 

Cross Reference 

Published elsewhere in this issue of 
the Federal Register is a proposed rule 
(see (PP 7E3473/P476]) to establish a 
permanent tolerance for residues of 
sulfur dioxide on grapes. 

Dated: December 29.1988. 

Douglas D. Campt, 

Director , Office of Pesticide Programs. 

|FR Doc, 89-191 Filed 1-4-89; 8:45 am| 

BILLING CODE 6560-50-11 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR PART 180 

tPP 7E3473/P478; FPL 3502-51 

Pesticide Tolerance for Sulfur Dioxide 

agency: Environmental Protection 
Agency (EPA). 

ACTION: Proposed rule. 

summary: This document proposes to 
establish a tolerance for the fungicide 
sulfur dioxide in or on grapes. Uvas 
Quality Packaging. Inc., Snowden 
Enterprises, Inc., Frupac International 
Corp., ami Quimica Osku. Ltda., 
requested the establishment of 
maximum permissible levels for residues 
of the fungicide. 

date: Comments must be submitted by 
February 6,1989. 
address: Comments should be 
identified by the document control 
number (PP 7E3473/P476) and sent, in 
triplicate if possible, by mail to: Public 
Docket and Freedom of Information 
Section, Field Operations Division (TS- 
757C), Office of Pesticide Programs. 
Environmental Protection Agency. 401 M 
St., SW., Washington, DC 20460. 

In person, deliver comments to: Rm. 
246, Crystal Mall Building No. 2,1921 
Jefferson Davis Highway, Arlington, VA 
22202. 

Information submitted in any 
comment concerning this proposed rule 
may be claimed confidential by marking 
any part or all of that information as 
"Confidential Business Information" 
(CBI). Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR Part 2. A 
copy of the comment that does not 
contain CBI must be submitted for 
inclusion in the public record. 
Information not marked confidential 
may be disclosed publicly by EPA 
without prior notice to the submitter. All 
written comments will be available for 
public inspection in Rm. 246 at the 
address given above from 8 a.m. to 4:30 
p.m., Monday through Friday, excluding 
legal holidays. 

FOR FURTHER INFORMATION CONTACT: 

By mail: Walter C. Francis. Product 
Manager (PM) 32. Registration Division 
(TS-767C), Environmental Protection 
Agency. 401 M St.. SW.. Washington, DC 
20460. 

Office location and telephone number 
Rm. 711. Crystal Mall Building No. 2. 

1921 Jefferson Davis Highway, 

Arlington. VA 22202, (703) 557-3964. 

SUPPLEMENTARY INFORMATION: On 

October 30.1986. EPA received a 


pesticide petition (7E3473) from Uvas 
Quality Packaging, Inc., P.O. Box 369, 
Antioch, CA 94509, Snowden 
Enterprises, Inc., P.O. Box 751. Fresno, 
CA 93712, Frupac International Corp.. 
400 Market St., Suite 500, Philadelphia, 
PA 19106, and Quimica OskiL Ltda.. 853 
Agustinas St., Office No. 831, Santiago. 
Chile proposing to amend 40 CFR Part 
180 by establishing a tolerance to permit 
residues of the fungicide sulfur dioxide 
in or on grapes at 20 parts per million 

(ppnv). 

The petitioners subsequently 
amended this petition proposing to 
establish a tolerance to permit residues 
of sulfur dioxide in or on grapes at 10 
ppm, the current level of detection 
determined by the modified Monier- 
Williams method used by the Food and 
Drug Administration (FDA) for its 
enforcement procedures. 

Submission of this petition was 
prompted by an announcement by FDA 
in the Federal Register of July 9,1986 (51 
FR 25021) that the use of sulfiting agents 
as preservatives on raw fruits and 
vegetables served or sold to consumers 
was no longer deemed to be generally 
recognized as safe (GRAS) because 
some individuals experience severe 
allergic reactions to sulfite residues on 
food. FDA’s action did not affect the use 
of sulfiting agents as a fungicide on 
grapes because this pesticidal use is 
under EPA’s jurisdiction. 

In light of FDA’s action, and because 
EPA no longer regarded the use of 
sulfiting agents on grapes as it it were 
GRAS (for the reasons set forth by FDA 
with regard to preservative uses) and 
had not established a tolerance for 
sulfite residues in or on grapes. EPA 
announced in the Federal Register of 
December 31,1986 (51 FR 47240) an 
interim policy requiring that each 
foreign or domestic shipper have an 
acceptable certification program to 
ensure that residues of sulfites 
(determined as sulfur dioxide) on 
treated grapes were below the current 
level of detection under the modified 
Monier-Williams procedure, i.e.. less 
than 10 ppm when the grapes were 
offered for entry into the United States 
or were otherwise introduced into 
interstate commerce. This policy was 
intended to allow for the continued 
marketing of sulfite-treated grapes while 
the residue data necessary to support 
the tolerance petition were being 
submitted. 

This policy was subsequently 
amended by documents published in the 
Federal Register of August 26.1987 (52 
FR 32128) to allow for short-term tagging 
of individual bunches of grapes and of 
December 31.1987 (52 FR 49411) to 


allow the continuation of the 
certification provisions of EPA’s 
December 31, 1986 notice for the 1087- 
1988 grape shipping season. These 
certification provisions will remain in 
effect through the 1988-1989 grape¬ 
shipping season until a permanent 
tolerance for sulfur dioxide residues in 
or on grapes is established. 

In its July 9,1986 Notice. FDA 
concluded that the use of sulfites as 
preservatives on fruits and vegetables 
intended to be served raw or sold raw to 
consumers poses a risk to that discrete 
and relatively small segment of the 
population which is sulfite sensitive. 
EPA has reviewed the data evaluated by 
FDA pertaining to sulfite sensitivity that 
were cited in the Federal Register of 
August 14.1985 (50 FR 32834), and 
additional information set forth in the 
Federal Register of July 9.1986 (51 FR 
25012 and 25021), and agrees with the 
conclusions reached by FDA with 
respect to this potential adverse effect 
to individuals who are sulfite sensitive. 

Since the health effect of concern is 
sulfite sensitivity, no additional animal 
toxicity data are required under 40 CFR 
158.135 to support a sulfur dioxide 
tolerance. If EPA receives information 
indicating health concerns other than 
sulfite sensitivity, a reevaluation of the 
toxicological data base for sulfites will 
be undertaken. 

EPA is aware that there may be some 
risks to sulfite-sensitive individuals from 
the presence of low levels of sulfites in 
grapes: however, EPA believes that 
establishing a tolerance at the current 
level of detection, 10 ppm. will minimize 
this risk. 

During the past year, EPA has 
evaluated much of the data generated 
by Chilean exporters and California 
growers through their certification 
programs. These data indicate that a 
majority of shippers can maintain sulfur 
dioxide residues at or below 10 ppm. 
Therefore, the Agency is establishing a 
tolerance at the 10 ppm limit of 
detection. 

The pesticide is useful for the 
purposes of this tolerance rule. 

Adequate analytical methodology 
(modified Monier-Williams) is available 
for enforcement purposes. EPA does not 
anticipate that sulfite residues in grapes 
pomace resulting from this use will 
cause secondary residues in meat and 
milk. Sulfite residues in other 
commercially available feeds, with 
residue levels significantly higher than 
in grape pomace, have produced no 
secondary residues in meat and milk. 

Based on the above information 
considered by the Agency, the tolerance 
established by amending 40 CFR Part 
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180 would protect the public health. It is 
proposed, therefore, that the tolerance 
be established as set forth below. 

Any person who has registered or 
submitted an application for registration 
of a pesticide, under the Federal 
Insecticide, Fungicide, and Rodenticide 
Act, as amended, which contains any of 
the ingredients listed herein, may 
request within 30 days after publication 
of this document in the Federal Register 
that this proposal be referred to an 
Advisory Committee in accordance with 
section 408(e) of the Federal Food. Drug, 
and Cosmetic Act. 

Elsewhere in this issue of the Federal 
Register, in the rules and regulations 
section, EPA is extending its interim 
policy for sulfiting agents on grapes (see 
[OPP-36145D]). 

Interested persons are invited to 
submit written comments on the 
proposed regulations. Comments must 
bear a notation: All written comments 
filed in response to this proposed rule 
will be available in the Product 
Manager’s office. Registration Division. 


at the address given above from 9 a.m. 
to 4:30 p.m., Monday through Friday, 
excluding legal holidays. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L. 96- 
354. 94 Stat. 1164. 5 U.S.C. 601-612). the 
Administrator has determined that 
regulations establishing exemptions 
from tolerance requirements do not have 
a significant economic impact on a 
substantial number of small entities. A 
certification statement to this effect was 
published in the Federal Register of May 
4,1981 (46 FR 24950). 

(Sec. 408(e). 68 Stat. 514 (21 U.S.C. 346a(e)).) 

List of Subjects in 40 CFR Part 180 

Administrative practice and 
procedures. Agriculture commodities. 
Pesticides and pests. 

Dated: December 29. 1988. 

Douglas D. Campt, 

Director. Office of Pesticide Programs. 

Therefore, it is proposed that Chapter 


I of Title 40 of the Code of Federal 
Regulations be amended as follows: 

PART 180—| AMENDED | 

1. The authority citation for Part 180 
continues to read as follows: 

Authority: 21 U.S.C. 346a. 

2. By adding new 8 180.444. to read as 
follows: 

§ 180.444 Sulfur dioxide; tolerances for 
residues. 

A tolerance is established as follows 
for sulfite residues of the fungicide 
sulfur dioxide (determined as SO*) in or 
on the following raw agricultural 


commodity(ies): 

Commodities 

Parts per 
million 

Grapes. post-H. 

10.0 



(FR Doc. 89-192 Filed 1-4-89; 8:45 am| 

BILLING CODE 6S60-50-M 
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